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Rules and Regulations

Federal Register

Vol. 61, No. 62
Friday, March 29, 1996

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 925
[Docket No. FV95-925-1C]

Grapes Grown in a Designated Area of
Southeastern California; Interim Final
Rule To Revise Container
Requirements

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Correction to interim final rule.

SUMMARY: This document contains a
correction to the interim final rule
published on March 19, 1996 [61 FR
11127] concerning grapes grown in
Southeastern California.

EFFECTIVE DATE: March 19, 1996.

FOR FURTHER INFORMATION CONTACT:
Charles L. Rush, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2526—S, Washington,
DC 20090-6456, telephone (202) 690—
3670; or Rose M. Aguayo, California
Marketing Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, 2202
Monterey Street, Suite 102B, Fresno,
California 93721, telephone (209) 487—
5901.

SUPPLEMENTARY INFORMATION:
Background

This rule adds two new containers to
the list of containers authorized for use
by table grape handlers regulated under
the marketing order. This rule also
reduces the minimum net weight of
containers of California table grapes
from 22 pounds to 20 pounds and for
grapes packed in poly bags from 20
pounds to 18 pounds.

Need for Correction

The interim final rule as published
contains an error in the amendatory
language affecting 7 CFR part 925.

Correction of Publication

Accordingly, in FR Doc. 96-6348,
published March 19, 1996, page 11129,
amendatory language number 2, is
corrected to read as follows:

§925.304 [Corrected]

2. In §925.304, paragraph (b)(2) is
revised and paragraphs (b)(1)(vi) and
(b)(1)(vii) are redesignated as paragraphs
(b)(1)(viii) and (b)(1)(ix) and new
paragraphs (b)(1)(vi) and (b)(1)(vii) are
added to read as follows:

Dated: March 25, 1996.

Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 96-7653 Filed 3-28-96; 8:45 am]

BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 95-NM-70-AD; Amendment
39-9553; AD 96-07-04]

Airworthiness Directives; Fokker
Model F27 Mark 050 and Model F28
Mark 0100 Series Airplanes
AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Fokker Model F27
Mark 050 and Model F28 Mark 0100
series airplanes, that requires an
inspection to verify that adequate
clearance exists between the insulation
screen and the two adjacent terminal
bolts, and replacement of the circuit
breaker terminal bolts with new bolts, if
necessary. This amendment is prompted
by a report that circuit breaker terminal
bolts that were too long were discovered
installed in the circuit breaker panels.
The actions specified by this AD are
intended to prevent damage to the
insulation screen between adjacent rows
of circuit breakers, as the result of a
circuit breaker terminal bolt being too
long; this condition could lead to
electrical arcing and loss of the
associated electrical system, which
could result in the potential for an
electrical fire.

DATES: Effective April 29, 1996.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 29,
1996.

ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Aircraft USA, Inc., 1199
North Fairfax Street, Alexandria,
Virginia 22314. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington 98055-4056; telephone
(206) 227-2141; fax (206) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Fokker
Model F27 Mark 050 and Model F28
Mark 0100 series airplanes was
published in the Federal Register on
November 28, 1995 (60 FR 58584). That
action proposed to require a one-time
inspection to verify that adequate
clearance exists between the insulation
screen and the two adjacent terminal
bolts, and replacement of the circuit
breaker terminal bolts with new bolts, if
necessary.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

The FAA estimates that 44 Model F28
Mark 0100 series airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 1 work hour
per airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Based on these
figures, the cost impact of the AD on
U.S. operators of Model F28 Mark 0100
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series airplanes is estimated to be
$2,640, or $60 per airplane.

Should an operator of Model F28
Mark 0100 series airplanes be required
to accomplish the necessary bolt
replacement, it will take approximately
7 work hours per airplane to accomplish
the replacement, at an average labor rate
of $60 per work hour. Required parts
will cost approximately $100 per
airplane. Based on these figures, the cost
impact of any necessary replacement
action is estimated to be $520 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Currently there are no Fokker Model
F27 Mark 050 series airplanes on the
U.S. Register. However, should an
affected airplane be imported and
placed on the U.S. Register in the future,
it will take approximately 1 work hour
per airplane to accomplish the required
inspection, at an average labor rate of
$60 per work hour. Based on these
figures, the impact of the required
inspection on operators of Model F27
Mark 050 series airplanes will be $60
per airplane.

Should an operator of Model F27
Mark 050 series airplanes be required to
accomplish the necessary bolt
replacement, it will take approximately
17 work hours per airplane to
accomplish the replacement, at an
average labor rate of $60 per work hour.
Required parts will cost approximately
$150 per airplane. Based on these
figures, the cost impact of any necessary
replacement action is estimated to be
$1,170 per airplane.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory

Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

96-07-04 Fokker: Amendment 39-9553.
Docket 95-NM-70-AD.

Applicability: Model F27 Mark 050 series
airplanes having serial numbers 20247
through 20292 inclusive, and 20294 through
20297 inclusive; and Model F28 Mark 0100
series airplanes having serial numbers 11390
through 11479 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent electrical arcing and
subsequent loss of the associated electrical
system, which could result in the potential
for an electrical fire, accomplish the
following:

(a) Within 12 months after the effective
date of this AD, perform an inspection to
verify if adequate clearance exists between
the insulation screen and the two adjacent
terminal bolts in accordance with Fokker
Service Bulletin SBF100-20-001, dated
January 15, 1994 (for Model F28 Mark 0100
series airplanes), or Fokker Service Bulletin
SBF50-20-003, dated January 11, 1994 (for

Model F27 Mark 050 series airplanes), as
applicable.

(1) If adequate clearance is found, no
further action is required by this AD.

(2) If inadequate clearance is found, prior
to further flight, replace the circuit breaker
terminal bolts with new bolts in accordance
with the applicable service bulletin.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The inspection and replacement shall
be done in accordance with Fokker Service
Bulletin SBF100-20-001, dated January 15,
1994, or Fokker Service Bulletin SBF50-20—
003, dated January 11, 1994, as applicable.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Fokker Aircraft USA, Inc., 1199 North
Fairfax Street, Alexandria, Virginia 22314.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
April 29, 1996.

Issued in Renton, Washington, on March
21, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-7400 Filed 3—28-96; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 39
[Docket No. 95-NM-86—-AD; Amendment
39-9555; AD 96-07-06]

Airworthiness Directives; Fokker
Model F28 Mark 0100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Fokker Model F28
Mark 0100 series airplanes, that requires
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inspection(s) to verify that the position
indicator of the fuel balance transfer
valve (FBTV) is in the closed position,
and closing the FBTV, if necessary; and
deactivation of the fuel balance transfer
system (FBTS). This amendment is
prompted by a report that, under certain
failure conditions, the actuator of the
FBTV could remain in the open position
without a flight deck indication. The
actions specified by this AD are
intended to ensure that the FBTV is not
in the open position during flight,
which could lead to the reduction of
fuel supply to the engines during cross-
feed operation and consequent engine
fuel starvation.

DATES: Effective April 29, 1996.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 29,
1996.

ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Aircraft USA, Inc., 1199
North Fairfax Street, Alexandria,
Virginia 22314. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington 98055-4056; telephone
(206) 227-2141; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Fokker
Model F28 Mark 0100 series airplanes
was published in the Federal Register
on December 11, 1995 (60 FR 63470).
That action proposed to require
inspection(s) to verify that the position
indicator of the fuel balance transfer
valve (FBTV) is in the closed position,
and closing the FBTV, if necessary; and
deactivation of the fuel balance transfer
system (FBTS).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air

safety and the public interest require the
adoption of the rule as proposed.

The FAA estimates that 4 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 4 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $60 per work hour.
Required parts will cost approximately
$250 per airplane. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be $1,960,
or $490 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

96-07-06 Fokker: Amendment 39-9555.
Docket 95-NM-86—AD.

Applicability: Model F28 Mark 0100 series
airplanes, as listed in Fokker Service Bulletin
SBF100-28-030, Revision 1, dated December
5, 1994; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the reduction of fuel supply to
the engines during cross-feed operation,
which could lead to engine fuel starvation,
accomplish the following:

(a) After the effective date of this AD,
whenever the fuel balance transfer system
(FBTS) is used during maintenance, prior to
further flight, perform an inspection to verify
that the position indicator of the fuel balance
transfer valve (FBTV) is in the closed
position, in accordance with Fokker Service
Bulletin SBF100-28-030, Revision 1, dated
December 5, 1994. The inspection
requirements of this paragraph must be
accomplished until the deactivation required
by paragraph (b) of this AD is accomplished.

(1) If the position indicator is in the closed
position, no further action is required by this
paragraph.

(2) If the position indicator is in the open
position, close the FBTV in accordance with
the service bulletin.

(b) Within 90 days after the effective date
of this AD, deactivate the FBTS in
accordance with either Part 2 or Part 3 of the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-28-030, Revision 1,
dated December 5, 1994, as applicable.
Accomplishment of the deactivation
constitutes terminating action for the
repetitive inspection requirements of
paragraph (a) of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
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compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with Fokker Service Bulletin SBF100-28—
030, Revision 1, dated December 5, 1994,
which contains the following list of effective
pages:

Revision level
Page No. shown on D%tﬁ sgé)(\e/vn
page
1-3,5,8,10 . |1 ..coeeveeerennnnn. December 5,
1994.
4,6,7,9 ... Original ........ August 28,
1994.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Fokker Aircraft USA, Inc., 1199 North
Fairfax Street, Alexandria, Virginia 22314.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street NW., suite 700, Washington,
DC.

() This amendment becomes effective on
April 29, 1996.

Issued in Renton, Washington, on March
21, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-7399 Filed 3-28-96; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 39
[Docket No. 95-NM-136—AD; Amendment
39-9554; AD 96-07-05]

Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Dornier Model
328-100 series airplanes, that requires
installation of a reinforcement doubler
on the rudder skin. This amendment is
prompted by the results of a design
review of this airplane model that
revealed inadequate structural strength
of the attachment fitting of the rudder
damper and of the adjacent structure.
The actions specified by this AD are
intended to prevent failure of the
attachment structure of the rudder

damper in the event of aerodynamic
gust loads, as the result of inadequate
structural strength of the subject
structure.

DATES: Effective April 29, 1996.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 29,
1996.

ADDRESSES: The service information
referenced in this AD may be obtained
from Dornier Luftfahrt GmbH, P.O. Box
1103, D-82230 Wessling, Germany. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Gary
Lium, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-1112; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Dornier
Model 328-100 series airplanes was
published in the Federal Register on
January 3, 1996 (61 FR 133). That action
proposed to require installation of a
reinforcement doubler on the rudder
skin.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

The FAA estimates that 12 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 2
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will be supplied by the
manufacturer at no cost to operators.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $1,440, or $120 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish

those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

Therefore, in accordance with
Executive Order 12612, it is determined
that this final rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

96-07-05 Dornier: Amendment 39-9554.
Docket 95—-NM-136—-AD.

Applicability: Model 328-100 series
airplanes, serial numbers 3005 through 3024
inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
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owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the attachment
structure of the rudder damper in the event
of aerodynamic gust loads, accomplish the
following:

(a) Within 6 months after the effective date
of this AD, install a reinforcement doubler on
the rudder skin in accordance with Dornier
Service Bulletin SB-328-27-063, Revision 1,
dated January 26, 1995.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The installation shall be done in
accordance with Dornier Service Bulletin
SB-328-27-063, Revision 1, dated January
26, 1995. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Dornier Luftfahrt GmbH, P.O. Box 1103,
D—-82230 Wessling, Germany. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street NW., suite
700, Washington, DC.

(e) This amendment becomes effective on
April 29, 1996.

Issued in Renton, Washington, on March
21, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-7398 Filed 3—28-96; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 97
[Docket No. 28508; Amdt. No. 1718]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference—approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT: Paul
J. Best, Flight Procedures Standards
Branch (AFS—420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,

Washington, DC 20591; telephone (202)
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA ina
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPS). In developing
these SIAPs, the TERPS criteria were
applied to the conditions existing or
anticipated at the affected airports.
Because of the close and immediate
relationship between these SIAPs and
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safety in air commerce, | find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on March 22,
1996.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:

8897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective April 25, 1996

Athens, GA, Athens Muni, LOC RWY
27, Orig, CANCELLED

Athens, GA, Athens Muni, ILS RWY 27,
Orig

Independence, KS, Independence Muni,
NDB RWY 17, Amdt 1, CANCELLED

Minneapolis, MN, Airlake, VOR or GPS
RWY 11, Amdt 1

Hettinger, ND, Hettinger Municipal,
GPS RWY 30, Orig

Chillicothe, OH, Ross County, GPS RWY
23, Orig

Portland, OR, Portland Intl, LOC BC
RWY 10L, Amdt 14, CANCELLED

Rice Lake, WI, Rice Lake Rgnl-Carl’s
Field, VOR/DME RWY 19, Orig

* * * Effective May 23, 1996

Arlington, TX, Arlington Muni, GPS
RWY 34, Orig

* * * Effective June 20, 1996

Harrison, AR, Boone County, GPS RWY
18, Orig

Mountain Home, AR, Baxter County
Regional, GPS RWY 5, Orig

Mountain Home, AR, Baxter County
Regional, GPS RWY 23, Orig

Pine Bluff, AR, Grider Field, GPS RWY
35, Orig

Warren, AR, Warren Muni, GPS RWY
21, Orig

Muscatine, |A, Muscatine Muni, GPS
RWY 23, Orig

Scott City, KS, Scott City Muni, NDB
RWY 35, Orig

Alice, TX, Alice Intl, GPS RWY 31, Orig

Alpine, TX, Alpine-Casparis Municipal,
GPS RWY 19, Orig

Bay City, TX, Bay City Muni, GPS RWY
13, Orig

Summersville, WV, Summersville, GPS
RWY 4, Orig

* * * Effective Upon Publication

Sioux Falls, SD, Joe Foss Field, ILS
RWY 21, Amdt 8

Note: The FAA published procedures in
Docket No. 28475, Amdt. No. 1712 to Part 97
to the Federal Aviation Regulations (VOL. 61,
FR No. 41, Page 7699, dated Thursday,
February 29, 1996) under Section 97.27
which are hereby amended as follows:

Santa Fe, NM, Santa Fe County Muni,
VOR/DME or GPS-A, Amdt 1
Santa Fe, NM, Santa Fe County Muni,
NDB or GPS RWY 2, Amdt 4
Note: The FAA published a procedure in
Docket No. 28447, Amdt. No. 1707 to Part 97
to the Federal Aviation Regulations (VOL. 61,
FR No. 23, Page 3796, dated Friday, February
2, 1996) under Section 97.33 which is hereby
amended as follows:

Kaiser/Lake Ozark, MO, Lee C. Fine
Memorial, GPS RWY 21, Orig

[FR Doc. 96-7763 Filed 3—-28-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 28509; Amdt. No. 1719]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
US Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS—420), Technical
Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone (202) 267-8277.
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SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and §97.20 of the Federal
Aviations Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPSs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAM for each
SIAP. The SIAP information in some

previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMSs, the respective FDC/T
NOTAMs have been cancelled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPS). In
developing these chart changes to SIAPs
by FDC/P NOTAMs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a National Flight Data Center
(FDC) Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated

impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC, on March 22,
1996.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective Upon Publication

FDC date State City Airport FDC No. SIAP
02/08/96 ...... FL Orlando ........ccccccu.... Orlando Intl ....coooiviiiiiiiiieee, FDC 6/0901 VOR/DME or GPS RWY 36L AMDT 4.
02/23/96 ...... IL Sterling Rockfalls ..... | Whiteside County-Joseph H. | FDC 6/1172 NDB or GPS RWY 7 AMDT 4.
Bittorf Field. This Corrects Notam in TL96-07.
03/07/96 ...... Wi Rhinelander ............. Rhinelander-Oneida County ..... FDC 6/1472 VOR/DME or GPS RWY 5 ORIG, VOR/
DME or GPS RWY 23 AMDT 10, VOR/
DME or GPS RWY 27 ORIG.
03/08/96 ...... MN Rushford ................. Rushford Muni .........ccccoceeevenncne. FDC 6/1484 VOR/DME-A ORIG.
03/08/96 ...... Wi Rhinelander ............. Rhinelander-Oneida County ..... FDC 6/1473 ILS RWY 9 AMDT 5, VOR or GPS RWY
9 AMDT 4.
03/11/96 ...... FL Melbourne ............... Melbourne Intl .......cccoeviiiieenns FDC 6/1519 LOC BC RWY 27L, AMDT 8A.
03/13/96 ...... GA Marietta ........... Cobb County-McCollum Field ... | FDC 6/1574 VOR/DME or GPS RWY 9 ORIG.
03/15/96 ...... TX Lancaster ........ Lancaster .......ccoccceeiiiiiiniieeens FDC 6/1621 NDB or GPS RWY 31, ORIG.
03/16/96 ...... 1A Newton ............ Newton Muni .. FDC 6/1634 ILS RWY 32, AMDT 1A.
03/18/96 ...... GA Winder Winder ............ ... | FDC 6/1681 BOR/DME or GPS-A, AMDT 9.
03/18/96 ...... GA Winder WINAEr ..ocvvveiiiiieeeeeeee FDC 6/1982 LOC RWY 31, AMDT 8.
03/18/96 ...... IL Peoria Greater Peoria Regional ........... FDC 6/1678 ILS/IDME RWY 4 ORIG.
03/19/96 ...... OH Wilmington Airborne Airpark FDC 6/1710 ILS/DME RWY 4R AMDT 1.
03/19/96 ...... TS Pecos .....cccoccvnieennnn. Pecos muni ......ccceveiiiiiiiieninn FDC 6/1709 VOR or GPS RWY 14, AMDT 7.
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FDC date State City Airport FDC No. SIAP
03/20/96 ...... FL Fort Myers .............. Southwest Florida Intl ............... FDC 6/1749 NDB or GPS RWY 6, AMDT 4.
03/20/96 ...... FL Fort Myers ....... Southwest Florida Intl ............... FDC 6/1750 ILS RWY 6, AMDT 4.
03/20/96 ...... KY Louisville ......... Louisville Intl-Standiford Field ... | FDC 6/1737 ILS RWY 35, ORIG-A.
03/20/96 ...... KY Louisville ......... Louisville Intl-Standiford Field ... | FDC 6/1739 NDB or GPS RWY 29, AMDT 19.
03/20/96 ...... KY Louisville ......... Louisville Intl-Standiford Field ... | FDC 6/1740 ILS RWY 29, AMDT 22.
03/20/96 ...... KY Louisville ........c....... Louisville Intl-Standiford ............ FDC 6/1741 ILS RWY 1, AMDT 11.
03/20/96 ...... KY Louisville ................. Louisville Intl-Standiford Field ... | FDC 6/1742 ILS RWY 17, ORIG-A.
03/20/96 ...... KY Louisville ......... Louisville Intl-Standiford Field ... | FDC 6/1743 RADAR-1, AMDT 25.
03/20/96 ...... KY Louisville ......... Louisville Intl-Standiford Field ... | FDC 6/1744 NDB or GPS RWY 1, AMDT 8.
03/20/96 ...... KY Louisville ......... Louisville Intl-Standiford Field ... | FDC 6/1746 VOR or TACAN RWY 29, AMDT 22.
03/21/96 ...... GA Winder ............. Winder .......cooovvvieeeiieiiiieeeeee FDC 6/1782 NDB or GPS RWY 31, AMDT. 8
03/21/96 ...... KY Louisville ......... Louisville Intl-Standiford Field ... | FDC 6/1771 ILS RWY 19, AMDT 9A.

[FR Doc. 967764 Filed 3-28-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 28510; Amdt. No. 1720]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS-420), Technical
Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-8277.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Form 8260-5.
Materials incorporated by reference are
available for examination or purchase as
stated above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with

the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. The
SIAPs contained in this amendment are
based on the criteria contained in the
United States Standard for Terminal
Instrument Approach Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports.

The FAA has determined through
testing that current non-localizer type,
non-precision instrument approaches
developed using the TERPS criteria can
be flown by aircraft equipped with
Global Positioning System (GPS)
equipment. In consideration of the
above, the applicable Standard
Instrument Approach procedures
(SIAPs) will be altered to include “or
GPS” in the title without otherwise
reviewing or modifying the procedure.
(Once a stand alone GPS procedure is
developed, the procedure title will be
altered to remove “‘or GPS”’ from these
non-localizer, non-precision instrument
approach procedure titles.) Because of
the close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
are, impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
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regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC, on March 22,
1996.
Thomas C. Accardi,
Director, Flight Standard Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§897.23, 97.27,97.33,97.35 [Amended]
By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.27 NDB, NDB/DME;

§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective April 25, 1996

Alturas, CA, Alturas Muni, NDB or GPS
RWY 31, Amdt 1 CANCELLED

Alturas, CA, Alturas Muni, NDB RWY
31, Amdt 1

[FR Doc. 967765 Filed 3-28-96; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Nicarbazin; Technical
Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations regarding the
use of nicarbazin in Type C broiler
feeds. Because of incorrect amendatory
instructions in a final rule that appeared
in the Federal Register of June 5, 1995
(60 FR 29483), certain uses of nicarbazin
combination Type C broiler feeds were
removed from the regulations. This
document corrects those errors.
EFFECTIVE DATE: March 29, 1996

FOR FURTHER INFORMATION CONTACT:
David L. Gordon, Center For Veterinary
Medicine (HFV-238), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1739.
SUPPLEMENTARY INFORMATION: In the
Federal Register of June 5, 1995 (60 FR
29483), the animal drug regulations
were amended to codify Merck Research
Laboratories, Division of Merck & Co.’s
NADA 98-378 for use of single
ingredient nicarbazin and bacitracin

methylene disalicylate Type A articles
to make combination drug Type C
medicated broiler feeds. The document
published with incorrect amendatory
language resulting in the removal of
certain approved uses of the drug from
the regulation. FDA is correcting these
errors.

Publication of this document
constitutes final action on these changes
under the Administrative Procedures
Act (5 U.S.C. 553). Notice and public
procedures on these corrections is
unnecessary because FDA is merely
republishing previously approved
regulations.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: Secs. 512, 701 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
360b, 371).

2. Section 558.366 is amended in the
table in paragraph (c) by alphabetically
adding two new entries to read as
follows:

§558.366 Nicarbazin.

* * * * *

g,\:.l':lcr%;bgélrntg;\ Comblngg??olr? grams Indications for use Limitations Sponsor
* * * * * *
Roxarsone 22.7 GO it Feed continuously as sole ra- 000006
(0.0025). tion from time chicks are
placed on litter until past
the time when coccidiosis is
ordinarily a hazard; as sole
source of organic arsenic;
do not use a treatment for
coccidiosis; do not use in
flushing mashes; do not
feed to laying hens; with-
draw 5 days before slaugh-
ter.
Rosarsone 22.7 O i O i 000006
(0.0025) plus linco-
mycin 2 (0.0004).
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Dated: March 14, 1996.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 96-7679 Filed 3—28-96; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

21 CFR Part 1310
[DEA-135F]
RIN 1117-AA30

Manufacturer Reporting

AGENCY: Drug Enforcement
Administration (DEA), Justice.
ACTION: Final Rule.

SUMMARY: This rule is issued by the
Deputy Administrator of the Drug
Enforcement Administration (DEA) to
implement provisions of the Domestic
Chemical Diversion Control Act of 1993
(Pub. 103—-200) (DCDCA) to specify
certain reporting requirements for
manufacturers of listed chemicals. This
rule requires bulk manufacturers of
listed chemicals to provide annual
reports containing certain production
data to the DEA.

EFFECTIVE DATE: April 29, 1996. The first
annual reports which detail data for
calendar year 1995, shall be submitted
on or before June 27, 1996.

FOR FURTHER INFORMATION CONTACT:
Howard McClain Jr., Chief, Drug and
Chemical Evaluation Section, Office of
Diversion Control, Drug Enforcement
Administration, Washington, D.C. 20537
Telephone (202) 307-7183.
SUPPLEMENTARY INFORMATION: The
Domestic Chemical Diversion Control
Act 1993 (Pub. 103-200) (DCDCA)
amended 21 U.S.C. 830(b) to require
that regulated persons who manufacture
listed chemicals (other than a drug
product that is exempted under 21
U.S.C. 802(39)(A)(iv)) report annually to
DEA information detailing the specific
guantities manufactured. This rule
specifies certain reporting requirements
for manufacturers of listed chemicals
and finalizes a proposed rule published
in the Federal Register on September
26, 1995 (60 FR 49529). Interested
parties were given 60 days to submit
written comments regarding the
proposed rule.

Comments

Five organizations submitted
comments in response to the proposed
regulations. One comment suggested
that Section 1310.03(b) be modified in
order to clarify that the reporting

requirements pertain to both List | and
List Il chemicals. Therefore Section
1310.01(b) has been amended to clarify
that ““Each regulated person who
manufactures a List | or List Il chemical
shall file reports regarding such
manufacture as specified in Section
1310.05.”

Another comment stated that DEA
had not clearly established its basis for
needing information requested under
the reporting requirement. This
requirement, which was established by
the Domestic Chemical Diversion
Control Act of 1993, will provide the
DEA with information on the amounts
of listed chemicals available in the U.S.
and provide specific strategic
information and parameters on the size
and direction of the legitimate listed
chemical market and the availability of
such chemicals for diversion. It will also
enable the DEA to provide the
International Narcotics Control Board
(INCB) with aggregate data regarding the
production and availability of chemicals
controlled under provisions of the 1988
United Nations Convention Against
Ilicit Traffic in Narcotic Drugs and
Psychotropic Substances.

Two comments requested that
hydrochloric acid be exempted and one
comment suggested that sulfuric acid be
exempted since only exports of these
chemicals to certain countries are
currently regulated. However, both
these chemicals are controlled in Table
Il of the 1988 United Nations
Convention Against Illicit Traffic in
Narcotic Drugs and Psychotropic
Substances. This reporting provision
will enable the DEA to provide the INCB
with aggregate manufacturing data on
hydrochloric and sulfuric acid.

The DEA recognizes that bulk
manufacturers must file other similar
reports to other government agencies.
For example, one of the comments
stated that the requested information is
provided to the U.S. Environmental
Protection Agency (EPA) four times per
year. Therefore, as stated in the Notice
of Proposed Rulemaking, if an existing
standard industry report contains the
information required in Section
1310.06(h) and such information is
separate or readily retrievable from the
report, that report may be submitted in
satisfaction of this requirement. Each
report shall be submitted to the DEA
under company letterhead and signed
by an appropriate, responsible official.

One comment stated that even though
the DEA has specified that an existing
standard industry report may satisfy the
reporting requirements, the reporting
obligation would end up as a special
report for each listed material at each
location and therefore would be

extremely burdensome. In addition, two
comments dealt with the issue of
whether data must be reported by
individual facility, as opposed to
submitting one corporate report which
includes data for all facilities.

In response to these concerns, the
DEA has determined that either
reporting method is acceptable.
Therefore, each business entity which
manufactures a listed chemical may
elect to (1) report separately by
individual location or (2) report as an
aggregate amount for the entire business
entity. These manufacturers, however,
must inform the DEA of which method
they will use.

One commentor asked whether
inventories should be reported for listed
chemicals stored in foreign locations.
The DEA has determined that such
foreign inventories are not subject to the
inventory reporting requirements since
such material would have already been
reported to the DEA under existing
export notification requirements if it
were manufactured in the U.S. and
shipped to a foreign location.

One commentor requested
clarification of the term year-end
inventory as used in Section
1310.06(h)(3). For purposes of this
annual reporting requirement, inventory
shall reflect the quantity of listed
chemicals, whether in bulk or non-
exempt product form, held in storage for
later distribution. Inventory does not
include waste material for destruction,
material stored as an in-process
intermediate or other in-process
material. The DEA recognizes that bulk
manufacturers may have specific
situations which will affect the
complexity of inventory reporting.
Therefore, the Drug and Chemical
Evaluation Section, Office of Diversion
Control, Drug Enforcement
Administration is available to provide
guidance in response to questions bulk
manufacturers may have regarding what
material should be included as
inventory.

One commentor requested
clarification of the terms “product’” and
“‘converted” as used in Section
1310.06(h)(5). The term product refers
to all pharmaceutical preparations and
chemical mixtures exempted under
Sections 1310.01(f)(1)(iv) or
1310.01(f)(1)(v) intended for later
distribution. In order to provide
clarification of Section 1310.06(h)(5),
the term “converted” is being removed.
This section will now specify that each
annual report required by Section
1310.05(d) shall provide “[t]he aggregate
quantity of each listed chemical
manufactured which becomes a
component of a product exempted
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under Section 1310.01(f)(1)(iv) or
1310.01(f)(1)(v) during the preceding
calendar year.”

One commentor requested
clarification that the reporting
requirements do not apply to
formulators of chemical mixtures. In
response to this comment, a bulk
manufacturer is defined under the
proposed rule, as a person who
produces a listed chemical by means of
chemical synthesis or by extraction from
other substances. Unless a formulator of
chemical mixtures produces a listed
chemical by means of chemical
synthesis or by extraction from other
substances, that formulator is not
considered a bulk manufacturer and
therefore is not subject to these
reporting requirements.

One firm noted that the proposed rule
stated that quantities be reported to the
nearest kilogram. The comment further
stated that this was not feasible due to
the large volumes of some of the listed
chemicals. In response to this inquiry,
be advised that the reference to
reporting ‘‘to the nearest kilogram’” was
intended to mean that quantities should
be reported in kilogram units of measure
and was not intended to specify the
precision with which data should be
supplied. The DEA is therefore
modifying the regulatory language to
read that information should be
reported “in kilogram units of
measure”’.

One firm commented that an
exemption should be provided for bulk
manufacturers that produce listed
chemicals solely for internal
consumption. The DEA has determined
that bulk manufacturers that produce a
listed chemical solely for internal
consumption shall not be required to
report for that listed chemical. For
purposes of these reporting
requirements, internal consumption
shall consist of any quantity of a listed
chemical otherwise not available for
further resale or distribution. Internal
consumption shall include (but not be
limited to) quantities used for quality
control testing, quantities consumed in-
house or production losses. Internal
consumption does not include the
guantities of a listed chemical
consumed in the production of
exempted products. (These quantities
used in the production of exempted
products shall be reported separately.)
Section 1310.05 has been modified to
reflect this reporting exemption.

One firm commented that the
proposed rule establishes a DEA code
number for each listed chemical and
made a suggestion regarding the use of
an alternate numbering system.
However, the proposed rule only

clarifies and implements manufacturer
reporting requirements and does not
deal with the issue of DEA code
numbers. This issue was previously
addressed under the regulations which
implemented the Chemical Diversion
and Trafficking Act (60 FR 32447). In
that notice, DEA responded that it had
considered the use of other numbering
systems such as the Chemical Abstract
Services (CAS) and Harmonized Tariff
System (HTS). However, in reviewing
these systems DEA determined that they
were designed for other purposes and
that their use could lead to confusion
and jeopardize the accuracy of
information reported to DEA. In the
HTS numbering system there are
multiple chemicals that are assigned the
same number and in the CAS
numbering system there are chemicals
that are assigned multiple codes. The
DEA has produced and made available
a chemical reference guide that provides
a cross reference to the CAS and HTS
numbers.

Conclusion

These reporting requirements will
apply only to bulk manufacturers of
listed chemicals. The term bulk
manufacturer as used in this regulation
means a person who manufactures a
listed chemical by means of chemical
synthesis or by extraction from other
substances. It does not include persons
whose sole activity consists of
repackaging or relabeling listed
chemical products or the manufacture of
drug dosage form products which
contain a listed chemical. For each
listed chemical, each manufacturer is
required to report annually to DEA (1)
the year-end inventory, (2) the aggregate
quantity manufactured, (3) the aggregate
quantity used for internal consumption
and (4) the aggregate quantity of each
listed chemical manufactured which
becomes a component of a product
exempted under Section
1310.01(f)(1)(iv) or 1310.01(f)(1)(v)
during the preceding calendar year.
While manufacturers are required to
report the quantities of listed chemicals
used in the production of exempted
products (e.g. exempted drug products
and chemical mixtures), the
manufacturer is not required to report
data regarding the aggregate quantity of
the exempted products produced.

Data provided under these reporting
requirements shall be submitted
annually to the Drug and Chemical
Evaluation Section, Drug Enforcement
Administration, Washington D.C. 20537,
on or before the 15th day of March of
the year immediately following the
calendar year for which submitted.
However, in order to provide sufficient

time for preparation of the initial annual
reports which detail manufacturing data
for calendar year 1995, these initial
reports shall not be due until June 27,
1996.

The Attorney General has delegated
authority under the CSA and all
subsequent amendments to the CSA to
the Administrator of the DEA (28 CFR
0.100). The Administrator, in turn, has
redelegated this authority to the Deputy
Administrator pursuant to 28 CFR
0.104. The Deputy Administrator hereby
certifies that this rulemaking will have
no significant impact upon entities
whose interests must be considered
under the Regulatory Flexibility Act, 5
U.S.C. 601 et seq. The DEA estimates
that only approximately 210
manufacturers of listed chemicals will
be impacted by these reporting
requirements. The impact is minimal
since the requested information is
frequently maintained in the normal
course of business operation. In an effort
to further minimize the impact of these
reporting requirements and avoid
duplicate reporting, the DEA will accept
existing reports which contain the
required data, provided the data is
separate or readily retrievable from
other data in the report.

This final rule is not a significant
regulatory action and therefore has not
been reviewed by the Office of
Management and Budget pursuant to
Executive Order 12866.

This action has been analyzed in
accordance with the principles and
criteria in E.O. 12612, and it has been
determined that the rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

List of Subjects in 21 CFR Part 1310

Drug traffic control, Reporting and
recordkeeping requirements, List | and
List Il Chemicals.

For reasons as set out above, 21 CFR
Part 1310 is amended as follows:

PART 1310—[AMENDED]

1. The authority citation for Part 1310
continues to read as follows:
Authority: 21 U.S.C. 801, 830, 871(b).

2. Section 1310.03 is amended by
redesignating the existing text as
paragraph (a) and adding a new
paragraph (b) to read as follows:

§1310.03 Persons required to keep
records and file reports.

(a) * * *

(b) Each regulated person who
manufactures a List | or List || chemical
shall file reports regarding such
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manufacture as specified in Section
1310.05.

3. Section 1310.05 is amended by
adding a new paragraph (d) to read as
follows:

§1310.05 Reports.
* * * * *

(d) Each regulated bulk manufacturer
of a listed chemical shall submit
manufacturing, inventory and use data
on an annual basis as set forth in
§1310.06(h). This data shall be
submitted annually to the Drug and
Chemical Evaluation Section, Drug
Enforcement Administration (DEA),
Washington, D.C. 20537, on or before
the 15th day of March of the year
immediately following the calendar year
for which submitted. A business entity
which manufactures a listed chemical
may elect to report separately by
individual location or report as an
aggregate amount for the entire business
entity provided that they inform the
DEA of which method they will use.
This reporting requirement does not
apply to drug or other products which
are exempted under §8 1310.01(f)(1)(iv)
or 1310.01(f)(1)(v) except as set forth in
§1310.06(h)(5). Bulk manufacturers that
produce a listed chemical solely for
internal consumption shall not be
required to report for that listed
chemical. For purposes of these
reporting requirements, internal
consumption shall consist of any
quantity of a listed chemical otherwise
not available for further resale or
distribution. Internal consumption shall
include (but not be limited to) quantities
used for quality control testing,
guantities consumed in-house or
production losses. Internal consumption
does not include the quantities of a
listed chemical consumed in the
production of exempted products. If an
existing standard industry report
contains the information required in
§1310.06(h) and such information is
separate or readily retrievable from the
report, that report may be submitted in
satisfaction of this requirement. Each
report shall be submitted to the DEA
under company letterhead and signed
by an appropriate, responsible official.
For purposes of this paragraph only, the
term regulated bulk manufacturer of a
listed chemical means a person who
manufactures a listed chemical by
means of chemical synthesis or by
extraction from other substances. The
term bulk manufacturer does not
include persons whose sole activity
consists of the repackaging or relabeling
of listed chemical products or the
manufacture of drug dosage from
products which contain a listed
chemical.

4. Section 1310.06 is amended by
adding a new paragraph (h) to read as
follows:

§1310.06 Content of records and reports.

* * * * *

(h) Each annual report required by
Section 1310.05(d) shall provide the
following information for each listed
chemical manufactured:

(1) The name, address and chemical
registration number (if any) of the
manufacturer and person to contact for
information.

(2) The aggregate quantity of each
listed chemical that the company
manufactured during the preceding
calendar year.

(3) The year-end inventory of each
listed chemical as of the close of
business on the 31st day of December of
each year. (For each listed chemical, if
the prior period’s ending inventory has
not previously been reported to DEA,
this report should also detail the
beginning inventory for the period.) For
purposes of this requirement, inventory
shall reflect the quantity of listed
chemicals, whether in bulk or non-
exempt product form, held in storage for
later distribution. Inventory does not
include waste material for destruction,
material stored as an in-process
intermediate or other in-process
material.

(4) The aggregate quantity of each
listed chemical used for internal
consumption during the preceding
calendar year, unless the chemical is
produced solely for internal
consumption.

(5) The aggregate quantity of each
listed chemical manufactured which
becomes a component of a product
exempted from Section 1310.01(f)(1)(iv)
or 1310.01(f)(1)(v) during the preceding
calendar year.

(6) Data shall identify the specific
isomer, salt or ester when applicable but
guantitative data shall be reported as
anhydrous base or acid in kilogram
units of measure.

Dated: March 19, 1996.

Stephen H. Greene,

Deputy Administrator, Drug Enforcement
Administration.

[FR Doc. 96-7739 Filed 3-28-96; 8:45 am]
BILLING CODE 4410-09-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Review Commission

29 CFR Part 2201

Revisions to Rules Implementing the
Freedom of Information Act

AGENCY: Occupational Safety and Health
Review Commission.

ACTION: Final rule.

SUMMARY: This document makes certain
technical and nomenclature changes. In
addition, the Commission is revising its
fee structure for documents sought
under the Freedom of Information Act
to compensate for rising costs.

EFFECTIVE DATE: These amendments are
effective March 29, 1996.

FOR FURTHER INFORMATION CONTACT:
Linda A. Whitsett, Freedom of
Information Act Officer, Occupational
Safety and Health Review Commission,
Room 903, 1120 20th St. N.W.,
Washington, DC 20036. Phone (202)
606-5398.

SUPPLEMENTARY INFORMATION: Part 1921
is being amended to reflect certain
technical changes in the Commission’s
implementation of the Freedom of
Information Act. Primarily, the
Commission has changed the title of the
“Public Information Specialist” to the
“Freedom of Information Act Officer.”
Part 1921 is revised to reflect that
change. In addition, decisions will no
longer be available at the Commission’s
regional offices. Accordingly, references
to the field offices are eliminated.
Finally, the Commission is increasing
several fees associated with Freedom of
Information Act requests to compensate
for rising costs incurred since the fees
were set in 1988.

List of Subjects in 29 CFR Part 2201

Freedom of information, Records.

For the reasons set forth in the
preamble, title 29, chapter XX, part 2201
is amended as set forth below:

PART 2201—REGULATIONS
IMPLEMENTING THE FREEDOM OF
INFORMATION ACT

1. The authority for part 2201
continues to read as follows:

Authority: 29 U.S.C. 661(g); 5 U.S.C. 552.

2. In part 2201 all references to
“Public Information Specialist” are
removed and “Freedom of Information
Act Officer’” added in their places.

3. Section 2201.3 is revised to read as
follows:
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§2201.3 Delegation of authority.

The Freedom of Information Act
Officer is delegated the authority to act
upon all requests for public records. In
the absence of the Freedom of
Information Act Officer, the Chairman
or the Executive Director may designate
another Commission officer or
employee, such as the General Counsel
or the Executive Secretary, to respond to
requests. Copies of individual
Commission decisions may be obtained
directly from the Freedom of
Information Act Officer at the
Commission’s national office. See
§2201.5(a). All other information
requests shall be directed to the
Freedom of Information Act Officer. See
§2201.6(b).

4. Section 2201.5 is amended by
revising paragraphs (a) and (b)(1) to read
as follows:

§2201.5 Copies of Commission decisions.

(a) Single decisions. One copy of a
Commission decision or decision by an
Administrative Law Judge may be
obtained free of copying fees by calling,
writing or visiting the Freedom of
Information Act Officer at the
Commission’s national office. A search
fee may be charged, however, if the
decision is not identified by name and
date, or by docket number, or if it is not
otherwise easily identifiable. See
§2201.8 (b)(2)(i). Copying fees will be
charged if more than one decision is
requested and the copying cost exceeds
$10. See §2201.8 (a)(1) and (b)(1). The
address and telephone number of the
office at which decisions are available is
OSHRC, Freedom of Information Act
Officer, One Lafayette Centre, 1120—
20th St. NW., room 900, Washington,
DC 20036-3419. Telephone 202—606—
5398.

(b)(1) OSAHRC Reports. All final
Commission decisions from 1971
through 1992 (including decisions of the
Commission and its Administrative Law
Judges) of general applicability, and
concurring and dissenting opinions, are
published in a series of microfiche
entitled OSAHRC Reports. OSAHRC
Reports may be purchased from the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402. Persons wishing
to obtain copies of numerous decisions
and avoid large copying charges may
purchase OSAHRC Reports or subscribe
to a private reporting service. Decisions
issued after 1992 are available by
calling, writing or visiting the national
office.

* * * * *

5. Section 2201.8 is amended by
revising the first sentence of paragraph

(b)(2) introductory text to read as
follows:

§2201.8 Fees for copying, searching, and
review.
* * * * *

(b) Types of fees. * * *

(2) Search fee. The fee for searching
for information and records shall be $19
per hour of clerical time and $46 per
hour of professional time. * * *

* * * * *
Dated: March 25, 1996.
Earl R. Ohman, Jr.,
General Counsel.
[FR Doc. 96-7659 Filed 3-28-96; 8:45 am]
BILLING CODE 7600-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100
[CGD 05-96-014]
Special Local Regulations for Marine

Events; 17th Annual Safety at Sea
Seminar, Severn River, Annapolis, MD

AGENCY: Coast Guard, DOT.

ACTION: Notice of implementation of 33
CFR 100.511.

SUMMARY: This notice implements 33
CFR 100.511 for the 17th Annual Safety
at Sea Seminar, an annual event to be
held March 30, 1996, on the Severn
River at Annapolis, Maryland. These
special local regulations are necessary to
control vessel traffic within the
immediate vicinity of the U.S. Naval
Academy during the Pyrotechnic
Display, Helicopter Rescue
Demonstration, and Sail Training Craft
Maneuver Demonstration. The effect
will be to restrict general navigation in
this area for the safety of the spectators
and the participants in these events.

EFFECTIVE DATES: The regulations in 33
CFR 100.511 are effective from 11 a.m.
to 3:30 p.m. on March 30, 1996.

FOR FURTHER INFORMATION CONTACT:

Mr. Stephen Phillips, Chief, Boating
Affairs Branch, Boating Safety Division,
Fifth Coast Guard District, 431 Crawford
Street, Portsmouth, Virginia 23704-5004
(804) 398-6204, or Commander, Coast
Guard Group Baltimore (410) 576-2516.
SUPPLEMENTARY INFORMATION: The U.S.
Naval Academy, Annapolis, Maryland,
submitted an application to hold the
17th Annual Safety at Sea Seminar on
the Severn River just off the Robert
Crown Sailing Center, U.S. Academy,
Annapolis, Maryland. The event
includes demonstrations of life rafts,
pyrotechnics, use of anti-exposure suits,

man overboard procedures, and a
helicopter rescue. Since this event is of
the type contemplated by these
regulations, the safety of the
participants will be enhanced by the
implementation of the special local
regulations. Commercial traffic should
not be severely disrupted.

Dated: March 21, 1996.
W.J. Ecker,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 96-7715 Filed 3—28-96; 8:45 am]
BILLING CODE 4910-14-M

POSTAL SERVICE
39 CFR Part 20

Expansion of Global Priority Mail

AGENCY: Postal Service.

ACTION: Interim rule with request for
comments.

SUMMARY: The Postal Service is
expanding Global Priority Mail service
by increasing the number of acceptance
points, countries (annotated in bold in
the text) and adding weight variable
rates for items up to four pounds.
DATES: The interim regulations take
effect March 25, 1996. Comments must
be received on or before May 28, 1996.
ADDRESSES: Written comments should
be mailed or delivered to the Manager,
Commercial Products, International
Business Unit, US Postal Service, Room
370-I1BU, 475 L’Enfant Plaza SW,
Washington, DC 20260—4261. Copies of
all written comments will be available
for public inspection and photocopying
between 9 a.m. and 4 p.m., Monday
through Friday, at the above address.
FOR FURTHER INFORMATION CONTACT: Jay
Thabet, (202) 268—2269.
SUPPLEMENTARY INFORMATION: On March
17, 1995, the Postal Service published
in the Federal Register (60 FR 14370)
interim regulations implementing
WORLDPOST Priority Letter and
requested comments. A final rule
adopting the interim rules as final was
filed at the Office of the Federal Register
March 25, 1996. In the final rule the
name of the service was changed to
Global Priority Mail service and
additional acceptance points were
added.

Global Priority Mail is an expedited
airmail service providing fast reliable,
and economical delivery of all items
mailable as letters. Although a Global
Priority Mail item will travel in the
normal airmail stream between the
United States and the destination
country, the item will receive priority
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handling in the United States and,
typically, in the destination country. In
the United States, after the item is
deposited, the Postal Service will
transport it in a dedicated stream to the
appropriate gateway for dispatch. Upon
arrival in the destination country, the
item will also receive priority handling.
Service is available only in certain ZIP
Code areas in the United States and only
to certain countries.

The Postal Service is now expanding
the number of acceptance points to
make the service more widely available.
The new acceptance points are set forth
below. The Postal Service is also adding
weight variable rates. With the new
rates, customers may use their own
packaging for items weighing up to 4
pounds. Each variable weight item must
bear a Global Priority Mail sticker
provided by the Postal Service. These
changes will make Global Priority Mail
available to more customers and should
make the service more useful, by
making it easier to mail items other than
documents or letters.

Although 39 U.S.C. 407 does not
require advance notice and opportunity
for submission of comments, and the
Postal Service is exempted by 39 U.S.C.
410 (a) from the advance notice
requirements of the Administrative
Procedure Act regarding proposed
rulemaking (5 U.S.C 553), the Postal
Service invites interested persons to
submit written data, views, or
comments concerning the interim rule.

The Postal Service adopts the
following interim amendments to the
International Mail Manual, which is
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 20.1.

List of Subjects in 39 CFR Part 20
International postal service, Foreign
relations.

PART 20—[AMENDED]
1. The authority citation for 39 CFR
part 20 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 401,
404, 407, 408.

2. Chapter 2 of the International Mail
Manual is amended by revising part 226
to read as follows:

2 CONDITIONS FOR MAILING
* * * * *

226 Global Priority Mail
226.1 General

226.11 Definition

Global Priority Mail is an expedited
airmail letter service providing fast,
reliable, and economical delivery of all
items mailable as letters or merchandise

up to 4 pounds. Global Priority Mail
items receive priority handling in the
United States and in destination
countries. Service is available only to
destination countries identified in
226.2, from post offices identified in
226.3.

226.12 Permissible Items

All items sent as letter class mail (see
221.1) are accepted in Global Priority
Mail provided the contents are mailable
and fit securely in the envelope. Global
Priority Mail items may contain dutiable
merchandise unless the country of
destination specifically prohibits
dutiable merchandise in letters (see
224.51). Any item that is prohibited in
international mail is prohibited in
Global Priority Mail. Refer to the
“Country Conditions of Mailing” in the
individual country listings for
individual country prohibitions.

226.13 Packaging

Items must fit comfortably within the
flat-rate envelope without distorting or
bursting the container. No excessive use
of tape to keep the envelopes from
bursting, only one piece of tape may be
used to secure the flap.

226.2 Availability

Global Priority Mail is available to the
following additional countries:

Western e o North
Europe Pacific Rim America
Austria .......... Australia ....... Canada.
Belgium ........ Hong Kong.
Denmark ....... Japan.
Finland ......... Korea, Re-
public of.

France .......... New Zealand.
Germany ...... Philippines.
Iceland .......... Singapore.
Ireland .......... Taiwan.
Luxembourg . | Thailand.
Netherlands, | Vietnam.

The.
Norway.
Portugal.
Spain.
Sweden.
Switzerland.
United King-

dom.*

*Includes all points in England, Scotland,
Wales, Northern Ireland, Guernsey, Jersey,
and the Isle of Man.

226.3 Mailing Locations

226.31 Acceptance Offices and Pickup
Service Locations

Global Priority Mail service is
available only through the designated
post offices and the additional post
offices listed in 226.32. Pickup Service
is available for an additional fee. (See
226.83.)

226.32 Service Areas

Service is available only from the
metropolitan areas as defined by the ZIP
Code ranges shown below. If Global
Priority Mail is presented at a non-
participating retail unit, advise the
customer that the item cannot be
accepted as Global Priority Mail. Refer
customer to the nearest Global Priority
Mail retail acceptance unit. Within
these service areas, prepaid items may
be given to carriers, deposited in
Express Mail collection boxes, or mailed
at post offices, stations, and branches.

Global Priority Mail Acceptance Cities
and Three-Digit ZIP Codes

ALABAMA

Anniston: 362
Birmingham: 352
Huntsville: 356, 357, 358
Mobile: 366
Montgomery: 361, 368

ARIZONA

Phoenix: 850, 852, 853
Tucson: 857

ARKANSAS

Little Rock: 722
West Memphis: 723

CALIFORNIA

Industry: 917, 918

Inglewood: 902, 903, 904, 905
Long Beach: 906, 907, 908
Los Angeles: 900, 901

North Bay: 949

Oakland: 945, 946, 947, 948,
Pasadena: 910, 911, 912
Salinas: 939

San Diego: 919, 920, 921

San Francisco: 940, 941, 943, 944
San Jose: 950, 951

Santa Ana: 926, 927, 928

Van Nuys: 913, 914, 915, 916

COLORADO

Brighton: 806

Colorado Springs: 808, 809
Denver: 800, 801, 802, 803
Longmont: 805

Pueblo: 810

CONNECTICUT

Hartford: 060, 061, 062

New Haven: 063, 064, 065, 066
Stamford: 068, 069

Waterbury: 067

DELAWARE

Wilmington: 197, 198, 199

DISTRICT OF COLUMBIA (Washington, DC)
Washington: 200, 202, 203, 204, 205
FLORIDA

Daytona Beach: 321
Fort Myers: 339

Ft. Lauderdale: 333
Gainesville: 326, 344
Jacksonville: 320, 322
Lakeland: 338
Manasota: 342
Miami: 331, 332
Mid-Florida: 327
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Orlando: 328, 329, 347
South Florida: 330

St. Petersburg: 337
Tallahassee: 323

Tampa: 335, 336, 346
West Palm Beach: 334, 349

GEORGIA

Albany: 317

Athens: 306

Atlanta: 303, 311
Augusta: 298, 308, 309
Columbus: 318, 319
Macon: 310, 312

North Metro: 300, 301, 302, 305
Savannah: 299, 313, 314
Swainsboro: 304
Valdosta: 316
Waycross: 315

INDIANA

Bloomington: 474
Columbus: 472
Evansville: 424, 476, 477
Fort Wayne: 467, 468
Gary: 463, 464
Indianapolis: 460, 461, 462
Kokomo: 469

Lafayette: 479

Muncie: 473

South Bend: 465, 466
Terre Haute: 478
Washington: 475

ILLINOIS

Bloomington: 617
Carbondale: 629

Carol Stream: 601, 603
Centralia: 628
Chicago: 606, 607, 608
Effingham: 624
Champaign: 618, 619
Fox Valley: 605
Galesburg: 614
Kankakee: 609

La Salle: 613

Palatine: 600, 602
Peoria: 615, 616
Quincy: 623, 634, 635
Rockford: 610, 611
Rock Island: 612
Springfield: 625, 626, 627
South Suburban: 604

IOWA

Burlington: 526

Cedar Rapids: 522, 523, 524
Davenport: 527, 528

Des Moines: 500, 501, 502, 503, 509
Dubuque: 520

Mason City: 504

Ottumwa: 525

Sioux City: 510, 511

Waterloo: 506, 507

KANSAS

Fort Scott: 667

Kansas City: 660, 661, 662
Hays: 676

Salina: 674

Topeka: 664, 665, 666, 668
Wichita: 672

KENTUCKY
Ashland: 411, 412
Bowling Green: 421, 422

Campton: 413, 414
Elizabeth: 427

Evansville: 424, 476
Louisville: 400, 401, 402, 471
Lexington: 403, 404, 405, 406
Owensboro: 423

Pikeville: 415, 416

LOUISIANA

Baton Rouge: 707, 708
New Orleans: 700, 701
Hammond: 704
Thibodaux: 703

MAINE

Bangor: 044, 046, 047
Portland: 040, 041, 042, 043, 045, 048, 049

MARYLAND

Baltimore: 210, 211, 212, 214, 219
Cumberland: 215, 267

Easton: 216

Frederick: 217

Salisbury: 218

Southern: 206, 207

Suburban: 208, 209

MASSACHUSETTS

Boston: 021, 022

Brockton: 020, 023, 024
Buzzard Bay: 025, 026
Middlesex-Essex: 018, 019
Pittsfield: 012

Springfield: 013, 010, 011
Worchester: 014, 015, 016, 017

MICHIGAN

Detroit: 481, 482

Flint: 484, 485

Gaylord: 497

Grand Rapids: 493, 494, 495
Jackson: 492

Kalamazoo: 490, 491
Lansing: 488, 489

Royal Oak: 480, 483
Saginaw: 486, 487

Traverse City: 496

MINNESOTA

Detroit Lakes: 565
Duluth: 558

Mankato: 560
Minneapolis: 553, 554f
Rochester: 559

Saint Cloud: 563

St. Paul: 550, 551, 540
Thief River Falls: 567
Willmar: 562
Windom: 561

MISSISSIPPI

Grenada: 389
Gulf Port: 395
Hattiesburg: 394
Jackson: 392
McComb: 396

MISSOURI

Cape Girardeau: 636, 637, 638, 639
Chillicothe: 646

East St. Louis: 622

Harrisonville: 647

Kansas City: 640, 641

Mid-Missouri: 650, 651, 652, 653

Saint Joseph: 644, 645

Springfield: 648, 654, 655, 656, 657, 658
St. Louis: 620, 630, 631, 633

MONTANA
Billings: 591

NEBRASKA

Lincoln: 683, 684, 685
Norfolk: 686, 687
Omaha: 515, 516, 680, 681

NEVADA
Las Vegas: 891
NEW HAMPSHIRE

Manchester: 030, 031, 032, 033, 034
Portsmouth: 038, 039

NEW JERSEY

Hackensack: 076

Kilmer: 088, 089

Monmouth: 077

Newark: 070, 071, 072, 073
Paterson: 074, 075

South Jersey: 080, 081, 082, 083, 084
Trenton: 085, 086, 087

West Jersey: 078, 079

NEW MEXICO
Albuquerque: 871
NEW YORK

Albany: 120, 121, 122, 123
Binghamton: 137, 138, 139
Bronx: 104

Brooklyn: 112

Buffalo: 140, 141, 142, 143
Elmira: 148, 149

Glen Falls: 128
Jamestown: 147

Long Island: 111
Mid-Hudson: 124, 125, 126, 127
Mid Island: 119

New York: 100, 101, 102
Plattsburgh: 129

Queens: 110, 113, 114, 116
Rochester: 144, 145, 146
Rockland: 109

Staten Island: 103
Syracuse: 130, 131, 132
Utica: 133, 134, 135
Watertown: 136
Westchester: 105, 106, 107, 108
Western Nassau: 115

NORTH CAROLINA

Asheville: 287, 288, 289

Charlotte: 280, 281, 282, 297
Greensboro: 270, 271, 272, 273, 274
Hickory: 286

Raleigh: 275, 276, 277

NORTH DAKOTA

Bismarck: 585
Dickinson: 586
Devils Lake: 583
Fargo: 580, 581
Grand Forks: 582
Jamestown: 584
Minot: 587
Williston: 588

OHIO

Akron: 442, 443

Athens: 457

Canton: 446, 447

Chillicothe: 456

Cincinnati: 410, 450, 451, 452, 470
Cleveland: 440, 441
Columbus: 430, 431, 432, 433
Dayton: 453, 454, 455

Lima: 458

Mansfield: 448, 449
Steubenville: 439

Toledo: 434, 435, 436
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Youngstown: 444, 445 El Paso: 799

EXHIBIT 226.41—Continued

Zanesville: 337-338

Fort Worth: 760, 761, 762, 764

OKLAHOMA ggejsr;‘é'n'_'e#o“? " Small | Large

: ) Destination nve- nve-
Ar_dmore: 734 Longview: 756 estinatio elopg e|0pg
C||nton.: 736 Lubbock: 794
Durant: 747 Lufkin: 759 Canada* .......ccooeerenn. 3.75 6.95
Enid: 737 North Houston: 773, 774, 775 Pacific RiM* ..o, 4.95 8.95
Lawton: 735

McAlester: 745
Muskogee: 744
Oklahoma City: 730, 731
Ponca City: 746

Poteau: 749

Shawnee: 748

Tulsa: 740, 741, 743
Woodard: 738

OREGON
Portland: 972
PENNSYLVANIA

Altoona: 166, 168
Bradford: 167

North Texas: 750

Palestine: 758

San Angelo:769

San Antonio: 780, 781, 782, 788
Texarkana: 755

Tyler: 757

Waco: 765, 766, 767

Wichita Falls: 763

UTAH

Provo: 845, 846, 847
Salt Lake City: 840, 841, 843, 844

VERMONT

Burlington: 054, 056
White River Junction: 035, 036, 037, 050,

*See 226.2 for listing.

226.42 Variable Weight Option

Postage—Single Piece Rates

Global Priority Mail variable weight
rates are calculated in half (or fraction
thereof) increments based on the weight
of each piece the destination geographic

rate zone up to four pounds. (See

Exhibit 226.42.)

EXHIBIT 226.42.—VARIABLE WEIGHT

RATE STICKER POSTAGE

Dubois: 158

! 051, 052, 053, 057, 058, 059 _ =
Erie: 164, 165 Weight level | Western | Pacific | ~,..4-
Greensburg: 156 VIRGINIA (Ibs.) Europe Rim
Harrisburg: 170, 171, 172, 178 Charlottesville: 228, 229, 244
Johnstown: 155, 157, 159 Culpeper: 227 $7.00 $8.00 $5.95
Lancaster: 173, 174, 175, 176 Farmville: 239 10.50 12.50 10.00
Lehigh Valley: 180, 181, 183 Northern Virginia: 201, 220, 221, 222, 223 12.50 16.95 13.50
New Castle: 160, 161, 162 Norfolk: 233, 234, 235, 236, 237 ig-gg gé-gg 12-88
Oil City: 163 Richmond: 224, 225, 230, 231, 232, 238 : . .
Philadelphia: 190, 191 Winchester: 226 19.95 27.25 19.50
Pittsburgh: 150, 151, 152, 153, 154 WASHINGTON 22.00 31.50 21.00
Reading: 179, 195, 196 24.75 34.50 22.50
Scranton: 184, 185, 188 Everett: 982
Southeastern: 189, 193, 194 Olympia: 985 226.43 Global Priority Mail Sticker—

Wilkes-Barre: 182, 186, 187
PUERTO RICO/VIRGIN ISLANDS
San Juan: 006, 007, 008, 009
RHODE ISLAND

Providence: 027, 028, 029
SOUTH CAROLINA

Charleston: 294
Columbia: 290, 291, 292
Florence: 295
Greenville: 293, 296

SOUTH DAKOTA

Aberdeen: 574

Dakota Central: 572, 573
Mobridge: 576

Pierre: 575

Rapid City: 577

Sioux Falls: 570, 571
TENNESSEE

Chattanooga: 307, 373, 374
Columbia: 384

Cookeville: 385

Jackson: 383

Johnson City: 376
Knoxville: 377, 378, 379
McKenzie: 382

Memphis: 380, 381, 386
Nashville: 370, 371, 372

TEXAS
Abilene: 768, 795, 796
Amarillo: 791

Austin: 786, 787, 789
Beaumont: 776, 777
Bryan: 778

Corpus Christi: 784
Dallas: 751, 752, 753

Seattle: 980, 981
Tacoma: 983, 984
Wenatchee: 988
Yakima: 989

WEST VIRGINIA

Charleston: 250, 251, 252, 253
Huntington: 255, 256, 257
Martinsburg: 254
Wheeling: 260
WISCONSIN

Eau Claire: 547

Green Bay: 543

La Crosse: 546

Madison: 537

Milwaukee: 530, 531, 532
Oshkosh: 549

Racine: 534

Spooner: 548

WYOMING

Cheyenne: 820

226.4 Postage

226.41 Flat Rate Envelopes Postage

Each Global Priority Mail flat rate
envelope is charged at a flat rate. The

rate is based on the geographic rate zone

regardless of its actual weight. Postage
is required for each piece.

EXHIBIT 226.41

Volume Rates

226.431 Minimum Quantity
Requirement

The mailer must have a minimum of
5 or more pieces to one or more Global
Priority Mail countries. The minimum
does not apply to each geographic zone
rate.

226.432 Mailing Statement

Postage for volume rate mail and
permit imprint must be computed on
Form 3653, Global Priority Mail
Statement of Mailings.

EXHIBIT 226.43.—VARIABLE WEIGHT

Small Large
Destination enve- enve-
lope lope

Western Europe* .......... $3.75 $6.95

STICKER OPTION—VOLUME RATES

. Western | Pacific

Weight level Europe RiM Canada
$5.95 $6.95 $5.00

8.50 10.00 7.50

10.00 13.50 10.00

12.00 16.95 12.50

14.00 19.25 13.50

16.95 21.95 14.50

19.95 25.50 15.50

22.50 27.75 16.50

226.5 Payment Methods
226.51 Postage Payment Methods

Nonidentical weight piece mailings
must have the applicable postage affixed
by adhesive stamps, meter stamps or if
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presented at a post office, postal
validation imprinter (PVI labels).
Identical weight piece mailings may be
paid by meter stamps, adhesive stamps,
PVI labels or permit imprint subject to
certain standards. To use permit
imprint, the mailing must consist of 200
or more pieces and be of identical
weight. The 200 pieces criteria for
permit imprint applies to both volume
rate and flat rate mail. Mailers may use
permit imprint with nonidentical
weight items only if authorized by the
USPS under a Manifest Mailing System
(MMS), in Domestic Mail Manual
(DMM) P710.

226.52 Postal Marking Related to
Volume Rate Postage

When pieces are paid at the volume
rate and paid by stamps or meter
impression, each piece must be legibly
marked with the words “Volume Rate
Global Priority Mail.”” If stamps are used
the endorsement must appear on the
address side of each piece and must be
applied by a printing press, hand stamp
or other similar printing device. If meter
impression is used the endorsement
must be in the ad plate or the slug area.
If part of the slug, the abbreviation GPM
Vol. Rate may be used. See DMM
P030.4.14 for specification of size
requirements.

226.53 Permit Imprint Content and
Format

All permit imprints on Global Priority
Mail must show city and state, ““Global
Priority Mail,” U.S. Postage Paid, and
permit number. They may show the
mailing date, amount of postage paid or
the number of ounces for each postage.

226.54 Meter Stamps Content

At a minimum, a meter stamp must
show the month, day and year in the
postmark, city and state designation of
the licensing post office, the number,
and the amount of postage. See DMM
P030.4.6.

226.6 Preparation Requirements
226.61 Addressing

All items must bear the complete
delivery address of the addressee and
the full name (no abbreviations) of the
destination country. See 122.

226.62 Marking

Global Priority Mail items must be
mailed in special envelopes (EP-15A,
EP-15B) or with the Global Priority Mail
sticker (DEC-10) provided by the Postal
Service. (These supplies may be
obtained by calling 800-222-1811.)
Unmarked pieces are subject to the
applicable LC/AO airmail regular rates
and treatment. Pieces paid at the Global

Priority Mail sticker rate must be affixed
to the address side of the package.

226.63 Customs

A green customs label must be affixed
if the package is 1 pound or more,
regardless of its contents. Only
documents and correspondence under 1
pound do not require a customs form.

226.7 Size and Weight Limits
226.71 Size Limits
226.72 Flat-Rate Envelope Sizes

a. Small Size: 6x10 inches.
b. Large Size: 9%2x12%> inches.

226.73 Package Sizes for Variable
Weight Option

a. Minimum length and height:
5%2%x3%> inches.

b. Minimum depth (thickness): .007
inches.

¢. Maximum length: 24 inches.

d. Maximum length, height, depth
(thickness) combined: 36 inches.

226.74 Rolls

a. Minimum length: 4 inches.

b. Minimum length plus twice the
diameter combined: 6% inches.

¢. Maximum length: 36 inches.

d. Maximum length plus twice the
diameter combined: 42 inches.

226.75 Weight Limits

Items sent as Global Priority Mail in
envelopes and the variable weight
option must not exceed 4 pounds.

226.76 Special Services

Mailers may obtain certificates of
mailing (see 310). No other special
services such as registry, insurance,
restricted delivery, return receipt, or
recorded delivery are available.

226.8 Mailer Preparation
226.81 Mailer Requirement

Global Priority Mail claimed at the
volume rate must be separated by
geographic rate zone (Western Europe,
Pacific Rim, and Canada) when
presented to the business mail entry
unit unless otherwise authorized by the
USPS. All pieces in a permit imprint
mailing and metered mail must be
facing the same direction.

226.82 Deposit Of Mail

Global Priority Mail pieces paid by
permit imprint and pieces claimed at
the Global Priority Mail volume rates
must be deposited at a business mail
acceptance unit as authorized by the
postmaster in the designated Global
Priority Mail sites for weighing. Flat rate
envelopes with postage affixed may be
deposited in any Express Mail Street

collection or other such place where
Express Mail is accepted. Metered mail
must be deposited in locations under
the jurisdiction of the licensing post
office except as permitted under DMM
P030.

226.83 Pickup Service

On call and scheduled pickup service
are available for Global Priority Mail
from the designated Global Priority Mail
acceptance cities. There is a charge of
$4.95 for each pickup stop, regardless of
the number of pieces picked up. (See
DMM D010 for standards of pickup
service.) Pickup is not available for
Global Priority Mail pieces if paid by
permit imprint or claimed at the volume
rate.

* * * * *

A transmittal letter making the
changes in the pages of the International
Mail Manual will be published and
transmitted automatically to
subscribers. Notice of issuance of the
transmittal letter will be published in
the Federal Register as provided by 39
CFR 20.3.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 96-7587 Filed 3-26-96; 10:30 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60

[AD-FRL-5449-8]

Standards of Performance for New
Stationary Sources: Industrial-

Commercial-Institutional Steam
Generating Units; Louisiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final revision of rule.

SUMMARY: New source performance
standards (NSPS) limiting emissions of
nitrogen oxides (NOx) from industrial-
commercial-institutional steam
generating units capable of combusting
more than 100 million Btu per hour
were proposed on June 19, 1984 and
were promulgated on November 25,
1986. These standards limit NOx
emissions from the combustion of fossil
fuels, as well as the combustion of fossil
fuels with other fuels or wastes. The
standards include provisions for
facility-specific NOx standards for
steam generating units which
simultaneously combust fossil fuel and
chemical byproduct waste(s) under
certain conditions. This document
approves a facility-specific NOx
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standard that was proposed on
December 28, 1994 for a steam
generating unit which simultaneously
combusts fossil fuel and chemical by-
product waste (vent gas) at the Cytec
Industries Fortier Plant located in
Westwego, Louisiana.

EFFECTIVE DATE: March 29, 1996.
ADDRESSES: Docket. Docket Number A—
94-48, containing supporting
information used in developing the
proposed revision, is available for
public inspection and copying between
the hours of 8:00 a.m. and 4:00 p.m.,
Monday through Friday (except for
government holidays) at the EPA’s Air
and Radiation Docket and Information
Center, Room M1500, 401 M Street,
SW., Washington, DC 20460. A
reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT: Mr.
George Smith at telephone number (919)
541-1549, Emission Standards Division,
Combustion Group (MD-13), U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711.

SUPPLEMENTARY INFORMATION:

Background

The objective of the NSPS,
promulgated on November 25, 1986 is to
limit NOx emissions from the
combustion of fossil fuel. For steam
generating units combusting by-product
waste, the requirements of the NSPS
vary depending on the operation of the
steam generating units.

During periods when only fossil fuel
is combusted, the steam generating unit
must comply with the NOx emission
limits in the NSPS for fossil fuel. During
periods when only by-product waste is
combusted, the steam generating unit
may be subject to other requirements or
regulations which limit NOx emissions,
but it is not subject to NOx emission
limits under the NSPS. In addition, if
the steam generating unit is subject to
Federally enforceable permit conditions
limiting the amount of fossil fuel
combusted in the steam generating unit
to an annual capacity factor of 10
percent or less, the steam generating
unit is not subject to NOx emission
limits under the NSPS when it
simultaneously combusts fossil fuel and
by-product waste.

With the exception noted above,
during periods when fossil fuel and by-
product waste are simultaneously
combusted in a steam generating unit,
the unit must generally comply with
NOx emission limits under § 60.44b(e)
of the NSPS. Under § 60.44b(e) the
applicable NOx emission limit depends
on the nature of the by-product waste

combusted. In some situations,
however, “facility-specific’” NOx
emission limits developed under
§60.44b(f) may apply. The order for
determining which NOx emission limit
applies is as follows.

A steam generating unit
simultaneously combusting fossil fuel
and by-product waste is expected to
comply with the NOx emission limit
under §60.44b(e); only in a few
situations may NOx emission limits
developed under § 60.44b(f) apply.
Section 60.44b(e) includes an equation
to determine the NOx emission limit
applicable to a steam generating unit
when it simultaneously combusts fossil
fuel and by-product waste.

Only where a steam generating unit
which simultaneously combusts fossil
fuel and by-product waste is unable to
comply with the NOx emission limit
determined under § 60.44b(e), might a
facility-specific NOx emission limit
under §60.44b(f) apply. This section
permits a steam generating unit to
petition the Administrator for a facility-
specific NOx emission limit. A facility-
specific NOx emission limit will be
proposed and promulgated by the
Administrator for the steam generating
unit, however, only where the petition
is judged to be complete.

To be considered complete, a petition
for a facility-specific NOx standard
under §60.44b(f) consists of three
components. The first component is a
demonstration that the steam generating
unit is able to comply with the NOx
emission limit for fossil fuel when
combusting fossil fuel alone. The
purposes of this provision are to ensure
that the steam generating unit has
installed best demonstrated NOx control
technology, to identify the NOx control
technology installed, and to identify the
manner in which this technology is
operated to achieve compliance with the
NOx emission limit for fossil fuel.

The second component of a complete
petition is a demonstration that this
NOx control technology does not enable
compliance with the NOx emission
limit for fossil fuel when the steam
generating unit simultaneously
combusts fossil fuel with chemical by-
product waste under the same
conditions used to demonstrate
compliance on fossil fuel alone. In
addition, this component of the petition
must identify what unique and specific
properties of the chemical by-product
waste(s) are responsible for preventing
the steam generating unit from
complying with the NOx emission limit
for fossil fuel.

The third component of a complete
petition consists of data and/or analysis
to support a facility-specific NOx

standard for the steam generating unit
when it simultaneously combusts fossil
fuel and chemical by-product waste and
operates the NOx control technology in
the same manner in which it would be
operated to demonstrate and maintain
compliance with the NOx emission
limit for fossil fuel, if only fossil fuel
were combusted. This component of the
petition must identify the NOx emission
limit(s) and/or operating parameter
limits, and appropriate testing,
monitoring, reporting and
recordkeeping requirements which will
ensure operation of the NOx control
technology and minimize NOx
emissions at all times.

Upon receipt of a complete petition,
the Administrator will propose a
facility-specific NOx standard for the
steam generating unit when it
simultaneously combusts chemical by-
product waste with fossil fuel. The NOx
standard will include the NOx emission
limit(s) and/or operating parameter
limit(s) to ensure operation of the NOx
control technology at all times, as well
as appropriate testing, monitoring,
reporting and recordkeeping
requirements.

Comments on the Proposed Standards

After completing construction of its
C.AOG incinerator, Cytec Industries
conducted tests of NOx emissions under
actual operating conditions. Cytec
Industries has provided the emissions
data from these tests to the EPA
(Agency). The actual emissions data
comes very close to what was predicted
by the calculations made by Cytec
Industries, and thus demonstrates the
actual need for the facility-specific NOx
standard.

Aside from the emissions data
supplied to the Agency by Cytec
Industries, no other comments were
received on the proposed standard.
Consequently, the Administrator has
decided not to change the proposed
standard, and to promulgate it, as
proposed.

Administrative Requirements
Executive Order 12866

Under Executive Order 12866 (58 FR
51735, (October 4, 1993)), the Agency
must determine whether the regulatory
action is “significant’” and, therefore,
subject to OMB review and the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may:

1. Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
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productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

2. Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

3. Materially alter the budgetary
impact of entitlements, grants, user fees,
or land programs or the rights and
obligations of recipients thereof; or

4. Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This rule was classified “non-
significant” under Executive Order
12866 and, therefore, was not reviewed
by the Office of Management and
Budget.

Paperwork Reduction Act

The information collection
requirements of the previously
promulgated NSPS under 40 CFR Part
60, Subpart Db were submitted to and
approved by the Office of Management
and Budget. A copy of this Information
Collection Request (ICR) document
(OMB control number 2060-0135) may
be obtained from Sandy Farmer,
Information Policy Branch (PM-223Y);
U.S. Environmental Protection Agency;
401 M Street, SW; Washington, DC
20460 or by calling (202) 260-2740.
Today’s changes to the NSPS do not
affect the information collection burden
estimates made previously. The
information that is required to be
collected for this facility specific NOx
standard is the same as for all other
affected facilities subject to these NSPS.
Therefore, the ICR has not been revised.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
of 1980 requires the identification of
potentially adverse impacts of Federal
regulations upon small business
entities. The RFA specifically requires
the completion of a Regulatory
Flexibility Analysis in those instances
where small business impacts are
possible. Because this rulemaking
imposes no adverse economic impacts,
a Regulatory Flexibility Analysis has not
been prepared.

Pursuant to the provisions of 5 U.S.C.
605(b), | hereby certify that this rule will
not have a significant economic impact
on a substantial number of small
business entities.

List of Subjects in 40 CFR Part 60

Environmental protection,
Administrative practice and procedure,
Air pollution control.

Dated: March 22, 1996.
Carol M. Browner,
Administrator.

Title 40, chapter I, part 60, of the
Code of Federal Regulations is amended
to read as follows:

PART 60—STANDARDS OF
PERFORMANCE FOR NEW
STATIONARY SOURCES

Subpart Db—Standards of
Performance for Industrial
Commercial-Institutional Steam
Generating Units

1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401, 7411, 7414,
7416, 7429, and 7601.

2. Section 60.49b is amended by
adding paragraph (s) as follows:

§60.49b Reporting and recordkeeping
requirements.
* * * * *

(s) Facility specific nitrogen oxides
standard for Cytec Industries Fortier
Plant’s C.AOG incinerator located in
Westwego, Louisiana:

(1) Definitions.

Oxidation zone is defined as the
portion of the C.AOG incinerator that
extends from the inlet of the oxidizing
zone combustion air to the outlet gas
stack.

Reducing zone is defined as the
portion of the C.AOG incinerator that
extends from the burner section to the
inlet of the oxidizing zone combustion
air.

Total inlet air is defined as the total
amount of air introduced into the
C.AOG incinerator for combustion of
natural gas and chemical by-product
waste and is equal to the sum of the air
flow into the reducing zone and the air
flow into the oxidation zone.

(2) Standard for nitrogen oxides.

(i) When fossil fuel alone is
combusted, the nitrogen oxides
emission limit for fossil fuel in
§60.44b(a) applies.

(if) When natural gas and chemical
by-product waste are simultaneously
combusted, the nitrogen oxides
emission limit is 289 ng/J (0.67 Ib/
million Btu) and a maximum of 81
percent of the total inlet air provided for
combustion shall be provided to the
reducing zone of the C.AOG incinerator.

(3) Emission monitoring.

(i) The percent of total inlet air
provided to the reducing zone shall be
determined at least every 15 minutes by
measuring the air flow of all the air
entering the reducing zone and the air
flow of all the air entering the oxidation

zone, and compliance with the
percentage of total inlet air that is
provided to the reducing zone shall be
determined on a 3-hour average basis.

(ii) The nitrogen oxides emission limit
shall be determined by the compliance
and performance test methods and
procedures for nitrogen oxides in
§60.46b.

(iii) The monitoring of the nitrogen
oxides emission limit shall be
performed in accordance with § 60.48b.

(4) Reporting and recordkeeping
requirements.

(i) The owner or operator of the
C.AOG incinerator shall submit a report
on any excursions from the limits
required by paragraph (a)(2) of this
section to the Administrator with the
quarterly report required by § 60.49b(i).

(ii) The owner or operator of the
C.AOG incinerator shall keep records of
the monitoring required by paragraph
(2)(3) of this section for a period of 2
years following the date of such record.

(iii) The owner of operator of the
C.AOG incinerator shall perform all the
applicable reporting and recordkeeping
requirements of § 60.49b.

*

* * * *

[FR Doc. 96-7746 Filed 3—28-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 110

[FRL-5449-6]

Oil Discharge Program; Editorial
Revision of Rules; Correction

AGENCY: Environmental Protection
Agency.
ACTION: Correction to final regulations.

SUMMARY: This document contains a
correction to the final regulations which
were published Wednesday, February
28, 1996 (61 FR 7419). The regulations
contained nonsubstantive, editorial
revisions to 40 CFR part 110.

EFFECTIVE DATE: March 29, 1996.

FOR FURTHER INFORMATION CONTACT:
Hugo Paul Fleischman, Office of
Emergency and Remedial Response,
U.S. Environmental Protection Agency,
401 M St., SW, Washington, DC 20460,
mail code 5203G, phone (703)603-8769;
or the RCRA/Superfund Hotline, phone
(800)424-9346 or (703)603-9232 in the
Washington, DC, metropolitan area.
SUPPLEMENTARY INFORMATION

Background

In the rulemaking, EPA reviewed 40
CFR part 110, and removed text which
unnecessarily repeats section 311 of the
Act. EPA also revised regulatory text: to
make it more concise, to conform more
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closely to statutory language, or to
eliminate text which is legally obsolete.
All of these changes were editorial.
None effected any changes to the
substance of the revised rules. EPA also
redesignated affected sections as
necessary.

Need for Correction

As published, the final rule contained
an incorrect phone number, which
could mislead the public and is
therefore in need of correction.

Correction of Publication

Accordingly, the publication on
February 28, 1996, of the final rule
described above, is corrected as follows:

§110.6 [Corrected]

Paragraph 1. On page 7421, in the
third column, in § 110.6 Notice, in the
last line (line nine) of the indented
paragraph, the phone number, ““202—
462-2675,” is corrected to read ‘“202—
426-2675.”

Dated: March 22, 1996.

Stephen D. Luftig,

Director, Office of Emergency and Remedial
Response.

[FR Doc. 96-7751 Filed 3-28-96; 8:45 am]
BILLING CODE 6560-50-C

FEDERAL MARITIME COMMISSION
46 CFR Part 501

The Federal Maritime Commission—
General

AGENCY: Federal Maritime Commission.
ACTION: Final rule; correction.

SUMMARY: The Federal Maritime
Commission is correcting its recent
document which amended its statement
of delegations of authorities to add new
authority delegated to the Director of the
Bureau of Economics and Agreement
Analysis to grant or deny applications
for waivers of certain regulations in 46
CFR Part 572.

EFFECTIVE DATE: March 29, 1996.

FOR FURTHER INFORMATION CONTACT:
Joseph C. Polking, Secretary, Federal
Maritime Commission, 800 North
Capitol Street, N.W., Washington, DC
20573-0001, (202) 523-5725.
SUPPLEMENTARY INFORMATION: In the
Commission’s Final Rule in this matter,
published March 12, 1996 (61 FR 9944),
amendatory instruction 2 is corrected to
read:

“In section 501.26, paragraph (f) is
amended by changing the reference to
“572.404” to “*572.406,” and by
changing the references to “572.501 and
572.502" to ‘“572.404 and 572.405”

paragraphs (g) through (n) are
redesignated (i) through (p); newly
redesignated (i)(6) is removed; the
references to “‘paragraph (g) of this
section” in newly redesignated
paragraphs (j) and (k) are revised to read
“paragraph (i) of this section;” and new
paragraphs (g) and (h) are added, as
follows:”

Joseph C. Polking,

Secretary.

[FR Doc. 96-7692 Filed 3-28-96; 8:45 am]
BILLING CODE 6730-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 95-78; RM-8619, RM—-8678]

Radio Broadcasting Services;
Stonewall, MS, and Lisman, AL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Stonewall Broadcasters, allots
Channel 295A to Stonewall,
Mississippi, as the community’s first
local FM service. See 60 FR 31277, June
14, 1995. At the request of Lisman
Community Broadcasting Company,
Inc., the Commission allots Channel
299A to Lisman, Alabama, as the
community’s first local FM service.
Channels 295A and 299A can be
allotted to Stonewall and Lisman,
respectively, in compliance with the
Commission’s minimum distance
separation requirements. Channel 295A
can be allotted to Stonewall with a site
restriction of 14.1 kilometers (8.7 miles)
northeast to avoid a short-spacing with
Station WSTZ(FM), Channel 294C,
Vicksburg, Mississippi. Channel 299A
can be allotted to Lisman without the
imposition of a site restriction. The
coordinates for Channel 295A at
Stonewall, Mississippi, are 32-11-37
and 88-39-48. The coordinates for
Lisman, Alabama, are 32—10-07 and 88—
16-57. With this action, this proceeding
is terminated.

DATES: Effective May 10, 1996. The
window period for filing applications
will open on May 10, 1996, and close
on June 10, 1996.

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 95-78,
adopted March 15, 1996, and released
March 26, 1996. The full text of this

Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
ITS, Inc., (202) 857-3800, 2100 M
Street, NW., Suite 140, Washington, DC
20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Mississippi and
Alabama, is amended by adding
Stonewall, Channel 295A and by adding
Lisman, Channel 299A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-7623 Filed 3-28-96; 8:45 am]
BILLING CODE 6712-01-F

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 501, 504, 511, 512, 515
and 552

[APD 2800.12A CHGE 70]

RIN 3090-AF86

General Services Administration

Acquisition Regulation; Acquisition of
Commercial Items

AGENCY: Office of Acquisition Policy,
GSA.

ACTION: Interim rule with request for
comments; correction.

SUMMARY: This document corrects
editorial errors in the interim rule,
published in the Federal Register on
February 16, 1996 (61 FR 6164).
EFFECTIVE DATE: March 4, 1996.

FOR FURTHER INFORMATION CONTACT:
Les Davison, GSA Acquisition Policy
Division, (202) 501-1224.
SUPPLEMENTARY INFORMATION: In FR
document 963593, beginning on page
6164, in the issue of February 16, 1996,
make the following corrections:
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1. Authority: 40 U.S.C. 486(c).

501.105 [Corrected]

2. On page 6164, item No. 2 at the
bottom of column 3 is corrected to read
as follows:

2. Section 501.105 is amended by
revising the following GSAR references
to read as follows:

510.004-70 is redesignated as
511.170(b)(3), 510.011(i) is redesignated
as 511.204(g), 512.104(a)(2) is
redesignated as 511.404(a)(2) and
512.104(a)(4) is redesignated as
511.404(a)(5).

3. On page 6165, item No. 3 at the top
of column 1 is corrected to read as
follows:

3. Section 504.803 is amended in the
first sentence of paragraph (a) by
removing ““(28)" and inserting ““(27)”

and by revising paragraphs (a)(12) and
(2)(25) to read as follows:

4. On page 6165, column 1, “PART
10—MARKET RESEARCH?” is corrected
to read “PART 510—MARKET
RESEARCH.”

511.404 [Corrected]

5. On page 6166, column 2, in section
511.404(a)(3) is corrected by removing
the last sentence and inserting in its
place two sentences to read as follows:

* * * For items having a limited
shelf-life, Alternate | to 48 CFR
552.211-79 must be substituted for the
basic clause when required by the
director of the FSS commodity center
concerned. The Age on Delivery clause
at 48 CFR 552.211-80 should be used
when the required shelf life period is

more than 12 months, or when source
inspection can be performed within a
short time period.

515.804-6 [Corrected]

6. On page 6168, column 2, the
second line in paragraph (b)(5) of the
“Commercial Sales Practices” format,
“paragraph (b) (1) through (4)” is
corrected to read “‘paragraphs (1)
through (4)”.

7. 0On page 6170, in item 48, “52.211—
82" is corrected to “552.211-82.”

Dated: March 20, 1996.
Ida M. Ustad,
Deputy Associate Administrator for
Acquisition Policy.
[FR Doc. 96-7515 Filed 3-28-96; 8:45 am]
BILLING CODE 6820-61-M
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Proposed Rules

Federal Register

Vol. 61, No. 62

Friday, March 29, 1996

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 96-NM-31-AD]

Airworthiness Directives; Boeing
Model 727 and Model 737 Series
Airplanes Equipped With J.C. Carter
Company Fuel Valve Actuators

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 727 and Model
737 series airplanes. This proposal
would require replacement of the
actuator of the engine fuel shutoff valve
and the fuel system crossfeed valve with
an improved actuator. This proposal is
prompted by a report indicating that,
during laboratory tests, the actuator
clutch on the engine shutoff and
crossfeed valves slipped at cold
temperatures due to improper
functioning. The actions specified by
the proposed AD are intended to
prevent improper functioning of these
actuators, which could result in a fuel
imbalance due to the inability of the
flightcrew to crossfeed fuel; improperly
functioning actuators could also prevent
the pilot from shutting off the fuel to the
engine following an engine failure and/
or fire.

DATES: Comments must be received by
May 6, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
31-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
J.C. Carter Company Inc., Aerospace

Components and Repair Service, 673 W.

17th Street, Costa Mesa, California
92627-3605. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT:
Stephen S. Bray, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (206) 227-2681;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 96-NM-31-AD.” The
postcard will be date stamped and
returned to the commenter. Availability
of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-31-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

OnJuly 7, 1995, the FAA issued AD
95-15-06, amendment 39-9309 (60 FR
37811, July 24, 1995), applicable to
certain Boeing Model 727 and Model
737 series airplanes, to require
replacement of the actuator of the
engine fuel shutoff valve and the fuel
system crossfeed valve with an
improved actuator. That action was
prompted by reports indicating that,
during laboratory tests on Model 737
series airplanes, the actuator clutch on
the engine shutoff and crossfeed valves
slipped at cold temperatures due to
improper functioning. The requirements
of that AD are intended to prevent
improper functioning of these actuators,
which could result in a fuel imbalance
due to the inability of the flightcrew to
crossfeed fuel; improperly functioning
actuators could also prevent the pilot
from shutting off the fuel to the engine
following an engine failure and/or fire.

Since issuance of that AD, the FAA
has received a report indicating that an
additional fuel valve actuator having
part number (P/N) 40574-5 (Kearfott
Model 3715-9) installed on certain
Model 727 and Model 737 series
airplanes is also subject to the same
failure. Therefore, the FAA has
determined that this additional actuator
is subject to the same unsafe condition
addressed in AD 95-15-06.

The FAA has reviewed and approved
J.C. Carter Company Service Bulletin
61163-28-09, dated September 28,
1995. The service bulletin describes
procedures for replacement of actuators
having P/N 405745 (Kearfott Model
3715-9) and P/N 40574-2 (Kearfott
Model 3715-7 and 3715-8) on the fuel
system crossfeed valve and the engine
shutoff valves. These actuators are
replaced with new actuators having P/
N 40574-4; or with actuators having P/
N 40574-2 (Kearfott Model 3715-7)
with nameplates indicating that they
were manufactured by General Design,
Midland Ross, Janitrol Aero Division, or
FL Aerospace/General Design (except
FL Aerospace/General Design serial
numbers 0001 through 0200, inclusive).

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require replacement of the actuator
having P/N 40574-5 (Kearfott Model
3715-9) on the fuel system crossfeed
valve and the engine shutoff valves
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either with a new actuator having P/N
40574-4, or with an actuator having P/
N 40574-2 and an appropriate
nameplate. The actions would be
required to be accomplished in
accordance with the service bulletin
described previously.

Operators should note that, although
the service bulletin specifies
replacement of actuators having P/N
40574-5 (Kearfott Model 3715-9) and P/
N 40574-2 (Kearfott Model 3715-7 and
3715-8), this proposed AD would
require replacement of only P/N 40574—
5. Actuators having P/N 40574-2
currently are required to be replaced in
accordance with AD 95-15-06.

[Note: The FAA’s normal policy is that
when an AD requires a substantive change,
such as a change (expansion) in its
applicability, the ““old”” AD is superseded by
removing it from the system and a new AD
is added. In the case of this AD action, the
FAA normally would have proposed
superseding AD 95-15-06 to expand its
applicability to include the J.C. Carter
Company fuel valve actuator having P/N
40574-5 as an additional affected actuator.
However, in reconsideration of the entire
fleet size that would be affected by a
supersedure action, and the consequent
workload associated with revising
maintenance record entries, the FAA has
determined that a less burdensome approach
is to issue a separate AD applicable only to
the additional actuator. This AD does not
supersede AD 95-15-06; airplanes listed in
the applicability of AD 95-15-06 are
required to continue to comply with the
requirements of that AD. This proposed AD
is a separate AD action, and is applicable
only to airplanes equipped with J.C. Carter
Company fuel valve actuator having P/N
40574-5.]

There are approximately 4,137 Boeing
Model 727 and Model 737 series
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
2,190 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 3 work hours
per airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would be supplied by J.C. Carter
Company at no cost to operators. Based
on these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $394,200, or $180 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and

the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 96—-NM-31-AD.

Applicability: All Model 727 and Model
737 series airplanes; equipped with J.C.
Carter Company fuel valve actuator having
part number (P/N) 40574-5; certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not

been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent improper functioning of a
certain actuator, which could result in a fuel
imbalance due to the inability of the
flightcrew to crossfeed fuel, or which could
prevent the pilot from shutting off the fuel to
the engine following an engine failure and/
or fire, accomplish the following:

(a) Within 36 months after the effective
date of this AD, replace the actuator having
P/N 40574-5 (Kearfott Model 3715-9) on the
fuel system crossfeed valve and the engine
shutoff valves with either a new actuator
having P/N 40574—4, or an actuator having P/
N 40574-2 with a nameplate identified in
paragraph Ill, Material of J.C. Carter Company
Service Bulletin 61163-28-09, dated
September 28, 1995. The replacement shall
be done in accordance with J.C. Carter
Company Service Bulletin 61163-28-09,
dated September 28, 1995.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on March
25, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-7663 Filed 3-28-96; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Employment Standards
Administration; Wage and Hour
Division

29 CFR Part 500

RIN 1215-AA93

Migrant and Seasonal Agricultural
Worker Protection Act

AGENCY: Wage and Hour Division,
Employment Standards Administration,
Labor.

ACTION: Notice of proposed rulemaking,
request for comments.

SUMMARY: This document proposes
regulations to amend the definition of
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“employ”’ under the Migrant and
Seasonal Agricultural Worker Protection
Act (MSPA). Consistent with Executive
Order 12866, which concerns regulatory
planning and review (see 58 Fed. Reg.
51735 (Oct. 4, 1993)), this document
proposes to amend MSPA regulations to
clarify and make easier to understand
the definition of “independent
contractor” and “‘joint employment”
under MSPA, with the goal of
minimizing the potential for uncertainty
and litigation arising from such
uncertainty and to better guide the
Department’s enforcement activities.
DATES: Comments on the proposed rule
are due on or before June 12, 1996.
ADDRESSES: Submit written comments
to Maria Echaveste, Administrator,
Wage and Hour Division, Employment
Standards Administration, U.S.
Department of Labor, Room S-3502, 200
Constitution Avenue, NW., Washington,
DC 20210. Commenters who wish to
receive notification of receipt of
comments are requested to include a
self-addressed, stamped post card or to
submit them by certified mail, return
receipt requested. As a convenience to
commenters, comments may be
transmitted by facsimile (“FAX")
machine to (202) 219-5122. This is not
a toll-free number. If transmitted by
FAX and a hard copy is also submitted
by mail, please indicate on the hard
copy that it is a duplicate copy of the
FAX transmission.

FOR FURTHER INFORMATION CONTACT:
Michael Hancock, Office of Enforcement
Policy, Farm Labor Team, Wage and
Hour Division, Employment Standards
Administration, U.S. Department of
Labor, Room S-3510, 200 Constitution
Avenue, NW., Washington, DC 20210;
telephone (202) 219-7605. This is not a
toll-free number. Copies of this NPRM
in alternative formats may be obtained
by calling (202) 219-7605, (202) 219-
4634 (TDD). The alternative formats
available are large print, electronic file
on computer disk and audio-tape.

SUPPLEMENTARY INFORMATION:
|. Paperwork Reduction Act of 1995

This proposed rule contains no
reporting or recordkeeping requirements
subject to the Paperwork Reduction Act
of 1995 (Pub. L. 104-13).

I1. Background

The MSPA definition of “joint
employment,” 29 CFR 500.20(h)(4), is
proposed to be amended to clarify and
provide more accurate and complete
information to the regulated
community, thereby making the MSPA
regulations more “user-friendly.” The
proposed regulation comports more

fully with (1) the Fair Labor Standards
Act (FLSA) regulations at 29 CFR 791;
(2) seminal court decisions regarding
the employment relationship; and (3)
the MSPA legislative history.

The MSPA statutory definition of
“employ”’, 29 U.S.C. 1803(3)(5), from
which the concept of “joint
employment” is drawn, is the FLSA
statutory definition of “employ”, 29
U.S.C. 203(g), incorporated by reference.
In keeping with the President’s
executive order directive to Federal
agencies to identify rules that could be
clarified to provide more complete and
understandable guidance to the
regulated community, the Department
proposes to amend the MSPA “joint
employment” regulation. The
Department has notified the public and
the regulated community of its
intention, through the regulatory agenda
and regulatory planning process, to
amend this regulation. See 60 Fed. Reg.
23546 (May 8, 1995) and 60 Fed. Reg.
59614 (Nov. 28, 1995).

I1l. Summary and Discussion

Joint Employment Standard Under
MSPA

The Department proposes to amend
the MSPA regulation defining the
employment and joint-employment
relationship in agriculture. Having
reviewed this regulation in the normal
course of DOL operations, the
Department recognizes the need for a
clearer and more complete regulation
setting forth the applicable criteria,
thereby making the regulation more
“user-friendly.” The purpose of the
amendment is to clarify the regulation
and, thus, to avoid confusion and
misapplication of the standards to be
considered in determining the existence
of the employment and joint-
employment relationship. A further
purpose is to update the regulation to
reflect more completely the
Congressional intent in the enactment of
MSPA, the state of the law, and the
Department’s understanding of the
employment and joint employment
standard.

The Department has intended for
some time to up-date and clarify this
MSPA regulation. The matter has been
included in the DOL regulatory agendas
published in the Federal Register (60
FR 23546 (May 8, 1995); 60 FR 59614
(November 28, 1995)). The present
proposed rulemaking undertakes the
previously announced revision of the
employment and joint employment
definition.

The current MSPA “joint
employment” regulation identifies
particular factors which should be

considered in determining the existence
of such relationships in the agricultural
context. This Departmental guidance
appears to be subject to some
misunderstanding in the regulated
community and the courts with regard
to the applicability of the legal
standards under MSPA and the Fair
Labor Standards Act, which contain the
identical statutory standard.® It is the
Department’s view that the MSPA “‘joint
employment” regulation should be
modified to focus more closely on the
ultimate test for employment and joint
employment as established by the
federal courts, i.e., ‘““economic
dependence,” and to further clarify the
multi-factor analysis to be used to
determine the existence of ““economic
dependence” in the agricultural context.
Such a clarified regulation will ensure
more consistent application of the FLSA
principles of employment and “joint
employment” under MSPA, and will
also ensure the full implementation of
the Congressional intent in adopting
those principles in MSPA.

Legislative and Judicial Basis for “Joint
Employment”

The FLSA defines the term employ as
meaning ‘‘to suffer or permit to work”
(29 U.S.C. 203(g)), and the courts have
given an expansive interpretation to the
statutory definition of employ under the
FLSA in order to accomplish the
remedial purposes of the Act.2 In
accordance with the FLSA’s broad
definitions and remedial purposes, the
traditional common law “‘right to
control” test has been rejected in
interpreting the FLSA definition of
employ. Instead, the test of an
employment relationship under the
FLSA is ‘““economic dependence,”
which requires an examination of the
relationships among the employee and
the putative employer(s) to determine
upon whom the employee is
economically dependent.3 The
determination of economic dependence
is based upon the “‘economic reality”’ of
all the circumstances and not upon
isolated factors or contractual labels.4
Since the “‘economic reality’ test first
delineated by the Supreme Court in
Rutherford Food, the courts have
uniformly considered a number of
factors, no one of which is

1 Compare: Hodgson v. Griffin & Brand of
McAllen, Inc., 471 F.2d 235 (5th Cir.), cert. denied,
414 U.S. 819 (1973), with Aimable v. Long and Scott
Farms, 20 F.3d 434 (11th Cir.), cert. denied, 115
S.Ct. 351 (1994).

2 See Rutherford Food Corp. v. McComb, 331 U.S.
722,729 (1947).

3See Real v. Driscoll Strawberry Assoc., Inc., 603
F.2d 748 (9th Cir. 1979); Griffin & Brand, supra.

4Rutherford Food; Griffin & Brand, supra.
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determinative. Instead, the multi-factor
analysis is a means of gauging whether
the worker is economically dependent
on the business(es) for which the worker
is ““suffered or permitted to work’ and
whether the nature and degree of that
dependence constitutes an employment
relationship within the intended
protections of the FLSA.

The joint employment doctrine,
which has long been recognized under
the FLSA case law,5 is defined by the
FLSA regulation to mean a condition in
which “[a] single individual stands in
the relation of an employee to two or
more persons at the same time” (29 CFR
791.2(a)). A joint employment relation is
found when “employment by one
employer is not completely
disassociated from employment by the
other employer,” such a determination
depending upon “all the facts in the
particular case.” Id.

Under MSPA, the term employ has
the same meaning as that term under the
FLSA. 29 U.S.C. 1802(5). Congress
enacted this express incorporation of
the FLSA definition of employ with the
deliberate intention of adopting the
FLSA case law defining employment
and joint employment. Congress
specifically stated that the “joint
employer doctrine” articulated under
the FLSA was to serve as the “‘central
foundation” of the MSPA and ““the best
means by which to ensure that the
purposes of this Act would be
fulfilled.” 6 Congress intended the joint
employer doctrine to serve as a vehicle
for protecting agricultural employees
“by fixing the responsibility on those
who ultimately benefit from their
labors—the agricultural employer.” 7 In
declaring this purpose, Congress cited
with approval the joint employment
analysis utilized by the Court of
Appeals in Griffin & Brand; thus, that
decision should be the benchmark for
the analysis in the agricultural setting.8
The multi-factor test, as stated in Griffin
& Brand, is largely the same as the
Supreme Court’s seminal decision in
Rutherford Food, although the Court of
Appeals restated some factors to
comport more fully and realistically
with the unique characteristics of an
agricultural operation.

The current MSPA regulation,
promulgated in 1983, sets out a non-
exclusive list of factors which could
appropriately be considered in the joint
employment analysis. 29 CFR
500.20(h)(4)(ii). The regulation states

5Griffin & Brand, supra.

6H. Rep. No. 97-885, 97th Cong. 2d sess. pp. 6—
7 [“Rept.”].

7 128 Cong. Rec. H26008 (Sept. 1982).

8 Rept. 7.

that the **. . . determination of whether
the employment is to be considered
joint employment depends upon all the
facts in the particular case.” 29 CFR
500.20(h)(4)(i). The factors identified in
the regulation were not intended by the
Department to be a checklist for
determining a joint employment
relationship; nor were the factors
intended to be given greater weight than
other relevant factors presented in a
particular case or developed in the case
law. To the extent that courts and the
regulated community may have strayed
from the ““economic reality”/*‘economic
dependence” analysis by applying the
regulation as a rigid checklist, or
treating the regulation as an exclusive
list which precludes consideration of
additional factors (e.g., whether
workers’ activities are an integral part of
the putative employer’s operation), or
distorting or placing undue emphasis on
particular factors (e.g., “‘control”
misconstrued as being direct
supervision of workers’ activities), the
regulation is not only misinterpreted but
is also being applied so as to frustrate
the express intention of Congress in
enacting MSPA.

Proposed ‘“Joint Employer’” Rule

In order to resolve any confusion or
misunderstanding of the current MSPA
regulation and to provide clearer and
more complete guidance to the
regulated community, the regulation is
proposed to be amended to better
delineate the appropriate analysis of the
employment and joint employment
relationships using ‘““‘economic
dependence” as the touchstone, as
contemplated by Congress when MSPA
was enacted. The proposed regulation
also addresses the crucial, initial issue
of whether a farm labor contractor (FLC)
is a bona fide independent contractor or
an employee of the agricultural
association or agricultural employer;
where an FLC is actually an employee
of the agricultural employer or
association, any worker employed by
the FLC is necessarily also an employee
of the FLC’s employer. The proposed
regulation more clearly enunciates the
proper test for joint employment, as
prescribed in the legislative history and
set forth in the case law that has
properly focused on economic reality
and economic dependence. Further, the
regulation will provide needed guidance
on ““control,” clarifying that the inquiry
is as to the putative employer’s power
or right to exercise authority in the
workplace, either directly or indirectly;
the actual exercise of such power or
authority is not necessary. The
regulation would be further clarified, in
that the illustrative list of factors

eliminates redundancy (e.g., items in
the current regulation dealing with
aspects of control are consolidated) and
provides more complete guidance as to
appropriate consideration of factors.
Comments are requested concerning the
factors listed, in particular whether or
not additional factors should be
included in the illustrative list of
factors.

Executive Order 12866/Section 202 of
the Unfunded Mandates Reform Act of
1995

This proposed rule is not
“economically significant” within the
meaning of Executive Order 12866, nor
does it require a § 202 statement under
the Unfunded Mandates Reform Act of
1995. However, because the rule may
raise novel legal or policy issues arising
out of legal mandates, it has been
determined by OMB to be a “‘significant
regulatory action” within the meaning
of § 3(f)(4) of Executive Order 12866.
The proposed rule proposes to amend
the MSPA regulations to clarify the
concepts of employ, employer,
employee, and joint employment. No
economic analysis is required because
the rule will not have a significant
economic impact.

Regulatory Flexibility Analysis

This proposed rule will not have a
significant economic impact on a
substantial number of small entities.
The Department has certified to this
effect to the Chief Counsel for Advocacy
of the Small Business Administration.
The proposed rule contains language
which is intended to clarify what is
meant by the terms employ, employer,
employment, and joint employment
under MSPA.

Document Preparation

This document was prepared under
the direction and control of Maria
Echaveste, Administrator, Wage and
Hour Division, Employment Standards
Administration, U.S. Department of
Labor.

List of Subjects in 29 CFR Part 500

Agricultural employers, Agricultural
associations, Agricultural worker,
Employ, Employee, Employer, Farm
labor contractor, Independent
Contractor, Joint Employment, Migrant
agricultural workers, Migrant labor,
Seasonal agricultural workers.
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Signed at Washington, D.C., on this 26th
day of March, 1996.
John R. Fraser,
Deputy Administrator, Wage and Hour
Division.

For the reasons set forth above, 29
CFR part 500 is proposed to be amended
as set forth below:

PART 500—MIGRANT AND SEASONAL
AGRICULTURAL WORKER
PROTECTION

1. The authority citation for Part 500
is revised to read as follows:

Authority: Pub. L. 97-470, 96 Stat. 2583
(29 U.S.C. 1801-1872); Secretary’s Order No.
6—-84, 49 FR 32473.

2. In 8500.20, paragraph (h)(4) is
revised and paragraph (h)(5) is added to
read as follows:

§500.20 Definitions.

* * * * *

(h) * X *x

(4) The definition of the term employ
may include consideration of whether
or not an independent contractor or
employment relationship exists under
the Fair Labor Standards Act. Under
MSPA, questions will arise whether or
not the farm labor contractor engaged by
the agricultural employer/association is
a bona fide independent contractor or
an employee. Questions also arise
whether or not the worker is a bona fide
independent contractor or an employee
of the farm labor contractor and/or the
agricultural employer/association.
These questions should be resolved in
accordance with the factors set out
below and the principles articulated by
the federal courts in Rutherford Food
Corp.v. McComb, 331 U.S. 722 (1947),
Real v. Driscoll Strawberry Assoc., Inc.,
603 F.2d 748 (9th Cir. 1979), and Sec’y
of Labor, U.S. Dept. of Labor v.
Lauritzen, 835 F.2d 1529 (7th Cir. 1987).
If it is determined that the farm labor
contractor is an employee of the
agricultural employer/association, the
agricultural workers in the farm labor
contractor’s crew who perform work for
the agricultural employer/association
are deemed to be employees of the
agricultural employer/association and
an inquiry into joint employment is not
necessary or appropriate. In determining
if the worker or farm labor contractor is
an employee or an independent
contractor, the ultimate question is the
economic reality of the relationship—
whether there is economic dependence
upon the farm labor contractor or
agricultural employer/association, as
appropriate. This determination is based
upon an evaluation of all of the
circumstances, including the following:

(i) The nature and degree of the
putative employer’s control as to the
manner in which the work is performed;

(i) The putative employee’s
opportunity for profit or loss depending
upon his managerial skill;

(iii) The putative employee’s
investment in equipment or materials
required for the task, or the putative
employee’s employment of other
workers;

(iv) Whether the services rendered by
the putative employee requires special
skill;

(v) The degree of permanency and
duration of the working relationship;

(vi) The extent to which the services
rendered by the putative employee are
an integral part of the putative
employer’s business.

(5) The definition of the term employ
includes the joint employment
principles applicable under the Fair
Labor Standards Act. The term joint
employment means a condition in
which a single individual stands in the
relation of an employee to two or more
persons at the same time. A
determination of whether the
employment is to be considered joint
employment depends upon all the facts
in the particular case. If the facts
establish that two or more persons are
completely disassociated with respect to
the employment of a particular
employee, a joint employment situation
does not exist.

(i) If it is determined that the farm
labor contractor is an independent
contractor, it still must be determined
whether or not the employees of the
farm labor contractor are also jointly
employed by the agricultural employer/
association. Joint employment under the
Fair Labor Standards Act is joint
employment under the MSPA. Such
joint employment relationships, which
are common in agriculture, have been
addressed both in the legislative history
and by the courts.

(ii) The legislative history of the Act
(H. Rep. No. 97-885, 97th Cong., 2d
Sess., 1982) states that the legislative
purpose in enacting MSPA was ‘‘to
reverse the historical pattern of abuse
and exploitation of migrant and
seasonal farm workers . . .,” which
would only be accomplished by
“advanc[ing] . . . a completely new
approach” (Rept. at 3). Congress’s
incorporation of the FLSA term employ
was undertaken with the deliberate
intent of adopting the FLSA joint
employer doctrine as the “‘central
foundation” of MSPA and “‘the best
means by which to insure that the
purposes of this MSPA would be
fulfilled” (Rept. at 6). Further, Congress
intended that the joint employer test

under MSPA be the formulation as set
forth in Hodgson v. Griffin & Brand of
McAllen, Inc. 471 F.2d 235 (5th Cir.),
cert. denied, 414 U.S. 819 (1973) (Rept.
at 7). In endorsing Griffin & Brand,
Congress stated that this formulation
should be controlling in situations
“where an agricultural employer . . .
asserts that the agricultural workers in
question are the sole employees of an
independent contractor/crewleader,”
and that the ““decision makes clear that
even if a farm labor contractor is found
to be a bona fide independent
contractor, . . . this status does not as
a matter of law negate the possibility
that an agricultural employer may be a
joint employer . . . of the harvest
workers” together with the farm labor
contractor. Further, regarding the joint
employer doctrine and the Griffin &
Brand formulation, Congress stated that
“the absence of evidence on any of the
criteria listed does not preclude a
finding that an agricultural association
or agricultural employer was a joint
employer along with the crewleader”,
and that “it is expected that the special
aspects of agricultural employment be
kept in mind”” when applying the tests
and criteria set forth in the case law and
legislative history (Rept. at 8).

(iii) In determining whether or not an
employment relationship exists between
the agricultural employer/association
and the agricultural worker, the ultimate
question to be determined is the
economic reality—whether the worker
is so economically dependent upon the
agricultural employer/association as to
be considered its employee, subject to
MSPA protections.

(iv) The factors set forth below are
analytical tools to be used in
determining the ultimate question of
economic dependency. The factors are
not to be applied as a checklist. They
are illustrative only and are not
intended to be exhaustive; other factors
may be considered, depending upon the
specific circumstances of the
relationship among the parties. No one
factor is critical to the analysis; nor
must a majority of the factors be found
for an employment relationship to exist.
Rather, how the factors are weighed
depends upon all of the facts and
circumstances. Among the factors to be
considered in determining whether or
not an employment relationship exists
are:

(A) Whether the agricultural
employer/association has the power,
either alone or through control of the
farm labor contractor to direct, control,
or supervise the worker(s) or the work
performed (such control may be either
direct or indirect, and may be either
exercised or unexercised, taking into
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account the nature of the work
performed);

(B) Whether the agricultural
employer/association has the power,
either alone or in addition to another
employer, directly or indirectly, to hire
or fire, modify the employment
conditions, or determine the pay rates or
the methods of wage payment for the
worker(s);

(C) Whether the agricultural
employer/association supplies housing,
transportation, tools and equipment or
materials required for the job;

(D) The degree of permanency and
duration of the relationship of the
parties, in the context of the agricultural
activity at issue;

(E) The extent to which the services
rendered by the workers are repetitive,
rote tasks requiring skills which are
acquired with relatively little training;

(F) Whether the activities performed
by the worker are an integral part of the
overall business operation of the
agricultural employer/association;

(G) Whether the work is performed on
the agricultural employer/association’s
premises or on the premises owned or
controlled by another business entity;

(H) Whether the agricultural
employer/association undertakes
responsibilities in relation to the worker
which are normally performed by
employers, such as maintaining payroll
records, preparing and/or issuing pay
checks, paying FICA taxes, providing
workers’ compensation insurance, or
providing field sanitation facilities; and

(I) Other facts bearing on economic
dependency.

* * * * *

[FR Doc. 96-7818 Filed 3-28-96; 8:45 am]
BILLING CODE 4510-27-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 913
[SPATS No. IL-092-FOR]

lllinois Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing.

SUMMARY: OSM is announcing receipt of
a proposed amendment to the Illinois
regulatory program (hereinafter the
“Illinois program”) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). The proposed

amendment consists of the revision of
four sections and the addition of one
section to Title 62 of the Illinois
Administrative Code (IAC) regulations
pertaining to self-bonding. The
amendment is intended to revise the
Illinois program to be consistent with
the corresponding Federal regulations.

DATES: Written comments must be

received by 4 p.m., e.s.t., April 29, 1996.

If requested, a public hearing on the
proposed amendment will be held on
April 25, 1996. Requests to speak at the
hearing must be received by 4 p.m.,
e.s.t. on April 15, 1995.

ADDRESSES: Written comments and
requests to speak at the hearing should

be mailed or hand delivered to Roger W.

Calhoun, Director, Indianapolis Field
Office, at the address listed below.

Copies of the Illinois program, the
proposed amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document will be available for
public review at the addresses listed
below during normal business hours,
Monday through Friday, excluding
holidays. Each requester may receive
one free copy of the proposed
amendment by contacting OSM’s
Indianapolis Field Office.

Roger W. Calhoun, Director,
Indianapolis Field Office, Office of
Surface Mining Reclamation and
Enforcement, Minton-Capehart
Federal Building, 575 North
Pennsylvania Street, Room 301,
Indianapolis, IN 46204, Telephone:
(317) 226-6700.

Illinois Department of Natural
Resources, Office of Mines and
Minerals, 524 South Second Street,
Springfield, IL 62701-1787,
Telephone (217) 782—-4970.

FOR FURTHER INFORMATION CONTACT:

Roger W. Calhoun, Director,
Indianapolis Field Office, Telephone:
(317) 226-6700.

SUPPLEMENTARY INFORMATION:
I. Background on the Illinois Program

OnJune 1, 1982, the Secretary of the
Interior conditionally approved the
Ilinois program. Background
information on the Illinois program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the June 1, 1982, Federal Register (47
FR 23883). Subsequent actions
concerning the conditions of approval
and program amendments can be found
at 30 CFR 913.15, 913.16, and 913.17.

11. Description of the Proposed
Amendment

By letter dated March 4, 1996
(Administrative Record No. IL-1800),
Ilinois submitted a proposed
amendment to its program pursuant to
SMCRA. Illinois submitted the proposed
amendment at its own initiative. lllinois
proposed to revise 62 IAC 1800.4,
Department responsibilities; 62 IAC
1800.5, Definitions; 62 IAC 1800.11,
Requirement to file a bond; and 62 IAC
1800.12, Form of the performance bond.
Ilinois also proposed to add 62 IAC
1800.23, Self-bonding.

1.62 IAC 1800.4 Department
Responsibilities

Illinois proposes to revise § 1800.4 by
adding new subsection (c) that
authorizes the acceptance of a self-bond
if the permittee meets the requirements
of 62 IAC 1800.23. Existing subsections
(c) through (e) are proposed to be
redesignated (d) through (f).

2.62 IAC 1800.5 Definitions

Ilinois proposes to revise §1800.5 by
adding a definition for the term *‘self-
bonding’ at new subsection (c) that
reads as follows:

Self-bonding means an indemnity
agreement in a sum certain executed by
the applicant or by the applicant and
any corporate guarantor and made
payable to the Department, with or
without separate surety.

3.62 IAC 1800.11 Requirement to File
a Bond

Illinois proposes to revise §1800.11
by adding new subsection (e) that
requires self-bonding for eligible
permittees be administered consistent
with all applicable provisions of 62 IAC
1800.1 through 1800.50.

4.62 1800.12 Form of the Performance
Bond

Illinois proposes to revise §1800.12
by adding new subsection (c) that
identifies a self-bond as form of
performance bond allowed by the
Ilinois program. Existing subsection (c)
is proposed to be redesignated
subsection (d).

5.62 IAC 1800.23 Self-Bonding

Illinois proposes to add new §1800.23
concerning its conditions for acceptance
of a self-bond. At subsection (a), Illinois
defines the terms to be used in the
section: “current assets’’; “‘current
liabilities’; “fixed assets’’; “liabilities’”;
“net worth”; ““parent corporation’’; and
“tangible net worth.” At subsection (b),
Ilinois specifies the conditions that
must be met before a self-bond would be
accepted from the applicant. At
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subsection (c), Illinois specifies the
conditions that must be met for
acceptance of a written guarantee for an
applicant’s self-bond from a parent
corporation guarantor or non-parent
corporation guarantor. At subsection (d),
Illinois specifies that the total amount of
the outstanding and proposed self-
bonds for either an applicant, parent
corporation guarantor, or nonparent
corporate guarantor shall not exceed 25
percent of the their tangible net worth
in the United States. At subsection (e),
Ilinois is requiring an indemnity
agreement be submitted with specified
requirements. At subsection (f), Illinois
is requiring submittal of an update of
specified information within 90 days
after the close of each fiscal year
following issuance of the self-bond or
corporate guarantee. At subsection (g),
Ilinois is requiring that if the financial
conditions of the applicant, parent or
nonparent corporate guarantor change
so that specified criteria are not
satisfied, the permittee shall notify
Illinois immediately and post an
alternate form of bond within 90 days.

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the
Ilinois program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Indianapolis Field Office
will not necessarily be considered in the
final rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to speak at the public
hearing should contact the person listed
under FOR FURTHER INFORMATION
CONTACT by 4:00 p.m., e.s.t on April 15,
1996. The location and time of the
hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to speak at the
public hearing, the hearing will not be
held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses

and appropriate questions. Any disabled
individual who has need for a special
accommodation to attend a public
hearing should contact the individual
listed under FOR FURTHER INFORMATION
CONTACT.

The public hearing will continue on
the specified date until all persons
scheduled to speak have been heard.
Persons in the audience who have not
been scheduled to speak, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
speak and persons present in the
audience who wish to speak have been
heard.

Public Meeting

If only one person requests an
opportunity to speak at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
Administrative Record.

IV. Procedural Determinations
Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 913
Intergovernmental relations, Surface
mining, Underground mining.
Dated: March 21, 1996.

Deborah Watford,

Acting Regional Director, Mid-Continent
Regional Coordinating Center.

[FR Doc. 96-7691 Filed 3—28—96; 8:45 am]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 170
[OPP-250115; FRL-5359—1]

Pesticide Worker Protection Standard,
Decontamination Requirements;
Notification to the Secretary of
Agriculture

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Notification to the Secretary of
Agriculture.

SUMMARY: Notice is given that the
Administrator of EPA has forwarded to
the Secretary of Agriculture a final
regulation under section 25(a) of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA). The rule
reduces the duration that
decontamination supplies must be
maintained for low toxicity pesticides.
This action is required by FIFRA section
25(a)(2).

FOR FURTHER INFORMATION CONTACT: By
mail: Linda H. Strauss, Field Operations
Division (7506C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Rm. 1121F,
CM #2, 1921 Jefferson Davis Highway,
Arlington, VA, (703-308-3240), e-mail:
strauss.linda@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: Section
25(a)(2) of FIFRA provides that the
Administrator shall provide the
Secretary of Agriculture with a copy of
any final regulation at least 30 days
before signing it for publication in the
Federal Register. If the Secretary
comments in writing regarding the final
regulation within 15 days after receiving
it, the Administrator shall issue for
publication in the Federal Register,
with the final regulation, the comments
of the Secretary, if requested by the
Secretary, and the response of the
Administrator concerning the
Secretary’s comments. If the Secretary
does not comment in writing within 15
days after receiving the final regulation,
the Administrator may sign the
regulation for publication in the Federal
Register anytime thereafter. As required
by FIFRA section 25(a)(3), a copy of the
final regulation has been forwarded to
the Committee on Agriculture of the
House of Representatives and the
Committee on Agriculture, Nutrition,
and Forestry of the Senate.

List of Subjects in 40 CFR Part 170

Environmental protection,
Administrative practice and procedure,
Labeling, Occupational safety and
health, Pesticides and pests.

Authority: 7 U.S.C. 136 et seq.

Dated: March 21, 1996.

Penelope A. Fenner-Crisp

Acting Director, Office of Pesticide Programs.
[FR Doc. 96-7742 Filed 3-28-96; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 170

[OPP-250116; FRL-5358-9]

Pesticide Worker Protection, Standard
Language and Size Requirement for
Warning Sign; Notification to the
Secretary of Agriculture

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notification to the Secretary of
Agriculture.

SUMMARY: Notice is given that the
Administrator of EPA has forwarded to
the Secretary of Agriculture a final
regulation under section 25(a) of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA). The rule
amends the requirements in the worker
protection standards for the posting of a
warning sign at pesticide use sites. This
action is required by FIFRA section
25(a)(2).

FOR FURTHER INFORMATION CONTACT: By
mail: John R. MacDonald, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
and telephone number: Rm. 1121F, CM
#2, 1921 Jefferson Davis Highway,
Arlington, VA, (703-305-7370).
SUPPLEMENTARY INFORMATION: Section
25(a)(2) of FIFRA provides that the
Administrator shall provide the
Secretary of Agriculture with a copy of
any final regulation at least 30 days
before signing it for publication in the
Federal Register. If the Secretary
comments in writing regarding the final
regulation within 15 days after receiving
it, the Administrator shall issue for
publication in the Federal Register,
with the final regulation, the comments
of the Secretary, if requested by the
Secretary, and the response of the
Administrator concerning the
Secretary’s comments. If the Secretary
does not comment in writing within 15
days after receiving the final regulation,
the Administrator may sign the
regulation for publication in the Federal
Register anytime thereafter. As required
by FIFRA section 25(a)(3), a copy of the
final regulation has been forwarded to
the Committee on Agriculture of the
House of Representatives and the
Committee on Agriculture, Nutrition,
and Forestry of the Senate.

List of Subjects in 40 CFR Part 170

Environmental protection,
Administrative practice and procedure,
Labeling, Occupational safety and
health, Pesticides and pests.

Authority: 7 U.S.C. 136 et seq.

Dated: March 21, 1996.
Penelope A. Fenner-Crisp,
Acting Director, Office of Pesticide Programs.
[FR Doc. 96-7744 Filed 3-28-96; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2, 15 and 97
[Docket No. 94-124; RM—-8308; FCC 95-499]
Operation Above 40 GHz

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: By this Second Notice of
Proposed Rule Making, (“2nd NPRM),
the Commission addresses proposals: to
restrict amateur usage of the 76-77 GHz
band in order to protect vehicle radar
systems from interference while also
giving amateur operators coprimary
status in the 77.5—-78 GHz band; to
develop a spectrum etiquette technical
standard for the 59-64 GHz band to
minimize interference within that band;
and to further restrict emissions above
200 GHz to protect radio astronomy
operations from interference.

DATES: Comments must be submitted on
or before May 28, 1996. Reply
comments must be submitted on or
before June 27, 1996.

ADDRESSES: Comments and reply
comments should be sent to the Office
of Secretary, Federal Communications
Commission, Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
John Reed, Office of Engineering and
Technology, (202) 418-2455, Richard
Engelman, Office of Engineering and
Technology, (202) 418-2445, or Michael
Marcus, Office of Engineering and
Technology, (202) 418-2470, or send an
electronic mail message via the Internet
to mmwaves@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s 2nd
NPRM, ET Docket 94-124, FCC 95-499,
adopted December 15, 1995, and
released December 15, 1995. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 1919 M Street, NW., Room 246 or
2100 M Street, NW., Suite 140,
Washington, DC 20037.
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Summary of 2nd NPRM

1. 2nd NPRM addresses several issues
relating to use of the 46.7—46.9 GHz, 59—
64 GHz, and 76—77 GHz bands. First, we
are proposing to amend Part 97 of our
rules to restrict temporarily amateur use
of the 76—77 GHz band in order to
ensure that vehicle radar systems will
not receive interference from amateur
operations. To balance any perceived
harm by amateur operators, we are
proposing to upgrade the status of
amateur operators in the 77.5-78 GHz
band to co-primary with the
radiolocation service. We are also
proposing limits for emissions in the
200-231 GHz band to protect radio
astronomy operations from potential
interference. In addition, we are
proposing to initiate the development of
a spectrum etiquette standard to prevent
interference among unlicensed 59—-64
GHz devices, analogous to the standards
used for unlicensed PCS under Part 15
of our rules, and request specific
proposals for such standards. See 47
CFR 15.321 and 15.323.

2. The Initial Regulatory Flexibility
Analysis (“IRFA”) is contained in the
text of the 2nd NPRM. The Commission
requests written public comment on the
foregoing IRFA. Comments must have a
separate and distinct heading
designating them as responses to the
IRFA and must be filed by the deadlines
specified in the summary above.

List of Subjects
47 CFR Part 2

Communications equipment, Radio.
47 CFR Part 15

Communications equipment,
Highway safety, Radio.
47 CFR Part 97

Communications equipment, Radio.
Federal Communications Commission.
William F. Caton,
Acting Secretary.
[FR Doc. 96-7688 Filed 3—28—96; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 96-54; RM-8769]

Radio Broadcasting Services;
Ruidoso, NM

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by Kellie
K. Brown seeking the allotment of
Channel 268A to Ruidoso, NM, as the

community’s third aural and second
local FM service. Channel 268A can be
allotted to Ruidoso in compliance with
the Commission’s minimum distance
separation requirements without the
imposition of a site restriction, at
coordinates 33-20-00 NL; 105-40-54
WL. Mexican concurrence is required
since Ruidoso is located within 320
kilometers (199 miles) of the U.S.-
Mexican border.

DATES: Comments must be filed on or
before May 13, 1996, and reply
comments on or before May 28, 1996.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Kellie K. Brown, P.O. Box
4396, Ruidoso, NM 88345 (Petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-54, adopted March 1, 1996, and
released March 21, 1996. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
John A Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-7622 Filed 3—-28-96; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73

[MM Docket No. 96-50; RM—-8768]

Radio Broadcasting Services; Nikiski,
AK

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by William J. Glynn, Jr., requesting
the allotment of FM Channel 227C2 to
Nikiski, Alaska, as that community’s
first local aural transmission service.
Coordinates used for this proposal are
60-35-40 and 151-20-00.

DATES: Comments must be filed on or
before May 13, 1996, and reply
comments on or before May 28, 1996.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: William J. Glynn,
Jr., P.O. Box 79, Kasilof, AK 99610.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-50, adopted March 5, 1996, and
released March 21, 1996. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
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Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-7621 Filed 3—28-96; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73

[MM Docket No. 96-52; RM—-8755]

Radio Broadcasting Services;
Princeville, HI

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed on behalf of John Moore dba Moore
Broadcasting Company, one of two
mutually-exclusive applicants for
Channel 255C1 at Princeville, Hawaii,
proposing the allotment of Channel
260C1 to Princeville, to resolve the
mutual exclusivity while providing a
second local FM service to that
community. If the channel is allotted
with cut-off protection, petitioner also
seeks to amend its pending application
for Channel 255C1 at Princeville to
reflect operation on Channel 260C1.
Coordinates used for Channel 260C1 at
Princeville are 22—00-00 and 159-22—
50.

DATES: Comments must be filed on or
before May 13, 1996, and reply
comments on or before May 28, 1996.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner’s counsel, as follows: Cary S.
Tepper, Esq., Booth, Freret & Imlay,
P.C., 1233 - 20th Street, NW., Suite 204,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-52, adopted March 6, 1996, and
released March 21, 1996. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96—-7620 Filed 3—-28-96; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73
[MM Docket No. 96-51; RM—-8764]

Radio Broadcasting Services;
Wellington, CO

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Victor A. Michael, Jr.,
requesting the allotment of FM Channel
232C3 to the incorporated community of
Wellington, Colorado, as its first local
aural tramsission service. Coordinates
used for this proposal are 40-53-57 and
105-01-53.

DATES: Comments must be filed on or
before May 13, 1996, and reply
comments on or before May 28, 1996.
ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Victor A. Michael,
Jr., 7901 Stoneridge Drive, Cheyenne,
WY 82001.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-51, adopted March 6, 1996, and
released March 21, 1996. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s

Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-7618 Filed 3-28-96; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73
[MM Docket No. 96-53; RM-8767]

Television Broadcasting Services;
Marinette, WI

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by Douglas
A. Maszka d/b/a Tri-City Television
Company proposing the allotment of
UHF Television Channel 25+ to
Marinette, Wisconsin. There is a site
restriction 18.6 kilometers (11.6 miles)
north of the community at coordinates
45-15-54 and 87-36-51. The proposed
allotment of Channel 25+ will require a
plus offset. Canadian concurrence will
be requested for this allotment.

DATES: Comments must be filed on or
before May 13, 1996, and reply
comments on or before May 28, 1996.
ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, as follows: Douglsa A.
Maszka, d/b/a Tri-City Television
Company, 600 Vroman Street, Green
Bay, Wisconsin 54303.
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FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-53, adopted March 6, 1996, and
released March 21, 1996. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Services,
Inc., 2100 M Street, NW., Suite 140,
Washington, DC 20037, (202) 857-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Television broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-7619 Filed 3—28-96; 8:45 am]
BILLING CODE 6712-01-F

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

Denial of Petition for Rulemaking;
Federal Motor Vehicle Safety
Standards

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.
ACTION: Denial of petition for
rulemaking.

SUMMARY: This document denies Mr.
John Chevedden’s petition for
rulemaking to require only amber bulbs
be sold in the aftermarket for
replacement of the front amber turn
signal bulbs. NHTSA'’s analysis of the

petition concludes that this action
would have a negligible effect on
reducing crashes or fatalities, and would
have significant cost effects for the
redesign of turn signal and stop lamps.
FOR FURTHER INFORMATION CONTACT: Mr.
Richard Van Iderstine, Office of Safety
Performance Standards, NHTSA, 400
Seventh Street, SW., Washington, DC
20590. Mr. Van lderstine’s telephone
number is: (202) 366-5275. His
facsimile number is (202) 366—4329.
SUPPLEMENTARY INFORMATION: By letter
dated November 14, 1995, Mr. John
Chevedden of Redondo Beach,
California, petitioned the agency to
issue a rule that would “require only
amber light bulbs to be sold in the
aftermarket for replacement of factory
amber front turn signal bulbs.” Mr.
Chevedden stated that this is necessary
“to prevent the aftermarket from
nullifying the requirement (since 1963)
that front turn signal lamps be amber.”
He states that the use of clear bulbs on
vehicles with clear lenses on front turn
signal lamps nullifies the amber
requirement.

While it is true that front turn signal
lamps are required to be amber on new
motor vehicles at the time of their
delivery to the first user, the
requirement may be met by either an
amber bulb behind a clear lens, or a
clear bulb behind an amber lens. In
service, the correct maintenance of that
safety equipment is the responsibility of
vehicle owners. The installation of
incorrect bulbs or replacement lenses
represents the failure of the owner to
fulfill that responsibility. The
responsibility for inspection of and
enforcement for properly operating
safety equipment belongs to the states,
and in the petitioner’s case, existing
laws in most states require that front
turn signal lamps emit amber light.

The clear bulbs, about which the
petitioner is concerned, that may be
used to replace burned-out amber bulbs
in front turn signal lamps with clear
lenses, are also used for all existing
backup, stop, and rear red turn signal
lamps, as well as for other purposes.
These bulbs would be banned under the
Mr. Chevedden’s petition. Ultimately,
this would necessitate that new bulbs be
designed and marketed that are not
interchangeable between lamp
functions. This would have cost impacts
on new and replacement bulbs as well
as on the design of new signal lamps.
This also could have significant adverse
consequences to safety, because of the
inability of vehicle owners to obtain
clear replacement bulbs for the ones that
will burn out on the 150 million
vehicles already in the fleet. Thus, the

fleet could have fewer and fewer
functional lamps over time, leading to
increases in accidents.

Mr. Chevedden did not provide any
support for his petition, such as the
argument that accidents are occurring as
a result of the use of clear turn signal
bulbs in lamps with clear lenses. In the
absence such support and in light of the
adverse consequences that the agency
foresees for his solution, the agency sees
no basis for rulemaking.

In accordance with 49 CFR part 552,
this completes the agency’s technical
review of the petition. The agency has
concluded that there is no reasonable
possibility that the amendment
requested by the petitioner would be
issued at the conclusion of a rulemaking
proceeding. After considering all
relevant factors, including the need to
allocate and prioritize limited agency
resources to best accomplish the
agency’s safety mission, the agency has
decided to deny the petition.

Authority: 49 U.S.C. 30103, 30162;
delegation of authority at 49 CFR 1.50 and
501.8.

Issued on: March 25, 1996.

Barry Felrice,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 96-7706 Filed 3-28-96; 8:45 am]
BILLING CODE 4910-59-P

49 CFR Part 571

Denial of Petition for Rulemaking;
Federal Motor Vehicle Safety
Standards

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.
ACTION: Denial of petition for
rulemaking.

SUMMARY: This document denies a
petition from the Society of Automotive
Engineers (SAE) for rulemaking to
incorporate the latest version of SAE
Standard J594—Reflex Reflectors, into
Federal Motor Vehicle Safety Standard
(FMVSS) No. 108. NHTSA'’s analysis of
the petition concludes that there is
minimal benefit to the public in
updating the reference to this SAE
standard. While incorporation would
make reflex reflector requirements more
readily available to lighting and vehicle
design engineers as a current reference,
it would require considerable
expenditures of agency resources to
implement it and all the other SAE
standards whose references in FMVSS
No. 108 are not the most recent. The
agency’s commitment of its resources to
identify its safety priorities precludes
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granting this petition. However, the
agency will compile a reference
document of materials incorporated into
Standard No. 108 to improve
availability of these materials.

FOR FURTHER INFORMATION CONTACT: Mr.
Jere Medlin, Office of Crash Avoidance
Standards, NHTSA, 400 Seventh Street,
SW., Washington, DC 20590. Mr.
Medlin’s telephone number is: (202)
366-5276. His facsimile number is (202)
366-4329.

SUPPLEMENTARY INFORMATION: By letter
dated October 4, 1995, William A.
McKinney, Chairman of the Lighting
Coordinating Committee of the Society
of Automotive Engineers, Inc.
(Petitioner) petitioned the agency to
incorporate the latest version of SAE
J594—Reflex Reflectors, into 49 CFR
571.108 (Federal Motor Vehicle Safety
Standard No. 108, Lamps, reflective
devices and associated equipment). The
petitioner claimed the changes in the
latest version (J594 JUL95) provide
significant improvements in format
consistent with the current SAE
practice, incorporate information on
other SAE publications referenced in
the document, include definitions of
photometry observation and entrance
angles, and provide additional
explanations and guidelines for
photometry and installation
requirements. Petitioner further claimed
that these revisions make this new
version easier to apply, as well as easier
to find because it is located in current
SAE Handbooks. Petitioner also claimed
that the changes would not adversely
affect the costs of any lighting or vehicle
manufacturer. No claims about safety or
performance were made.

The agency has reviewed what would
be required to implement the
Petitioner’s desired solution. It has
found that the tests and many
requirements of the new J594 are from
or referenced to SAE Recommended
Practice J575 JUN92—Test Methods and
Equipment for Lighting Devices and
Components for Use on Vehicles Less
than 2032 mm in Overall Width.
However, the version of J575 to which
FMVSS No. 108 refers is J575e August
1970. It is not found in the current SAE
Handbook. The same issue occurs for

SAE J578, Color Specification. The new
SAE J594 refers to the *“‘current
version(s)”, rather than the version
required by FMVSS No. 108, which is
SAE J578a October 1966.

Therefore, the advantage claimed by
Petitioner by referencing to a standard
in current SAE handbooks appears to be
very small because this action would
update only J594, and none of the
subreferenced documents. Additionally,
because NHTSA reference to SAE
standards is not always absolute, in that
parts of standards are referenced or
exceptions are made to specific
requirements in SAE standards where
different or more stringent performance
is necessary for safety purposes, the
value of having the latest version of an
SAE document is lessened. Thus,
without a careful reading of FMVSS No.
108, a reader of the newest J594 could
continue to be misled as to the pertinent
requirements, just as with the currently
referenced version.

An example of this issue is seen in the
Installation Requirements paragraph of
J594 JUL95. NHTSA is currently
proposing in another rulemaking (60 FR
54833) to amend geometric visibility
requirements of signal lamps (installed
visibility requirements) that are
substantially different from those in
J594 JUL95. Should this geometric
visibility proposal be adopted, the text
of any referenced version of J594 will be
superseded. It is unlikely that J594
JUL95, or any version of a referenced
industry standard would be wholly
usable for more than just a short period
of time and probably would be out of
print after just five years because of
SAE’s schedule of periodic updating of
its standards. At that time, the value of
the rulemaking efforts requested by this
petition would be negated by another
SAE update.

Allocation of agency resources and
agency priorities must be considered in
processing what may be the first of
many petitions from the SAE to update
each of the SAE standards directly
referenced in FMVSS No. 108, and
potentially more petitions to update the
additional SAE standards that are sub-
referenced in those SAE standards. All
of these mentioned standards have
specific dated versions referenced in

FMVSS No. 108. Because the SAE
endeavors to update its standards on a
regular five year schedule, the federal
regulatory workload from such a course
of updating would be continuous and
drain resources from other activities.
This is not a desirable course given the
agency’s shrinking resources.
Nonetheless, NHTSA recognizes that the
technical expertise found on SAE
Committees is invaluable to NHTSA’s
mission, particularly when performance
requirements must be developed to
accommodate new technologies.
Consequently, NHTSA plans to consider
how best to cooperate with the SAE.
NHTSA will still be favorably inclined
to consider any future SAE request that
has significant safety benefits or when
such action would remove impediments
to the use of new technologies.

To respond to the need expressed by
SAE, the agency will compile and
provide on request to interested
persons, a document containing the
desired SAE and other organizations’
standards which are referenced and
subreferenced in FMVSS No. 108. The
immediate effect is to make it easier for
all interested persons, especially
lighting and vehicle personnel, to have
available in one document all the
requirements in the Federal lighting
standard. The agency recognizes the
problem of finding older SAE
Standards, and takes this action to solve
that problem. It will be updated as
required.

In accordance with 49 CFR part 552,
this completes the agency’s review of
the petition. The agency has concluded
that there is no reasonable possibility
that the specific action requested by the
petitioner would be issued at the
conclusion of a rulemaking proceeding.
Accordingly, it denies the SAE’s
petition.

Authority: 49 U.S.C. 30103, 30162;
delegation of authority at 49 CFR 1.50 and
501.8.

Issued on March 25, 1996.

Barry Felrice,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 967707 Filed 3-28-96; 8:45 am]
BILLING CODE 4910-59-P
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DEPARTMENT OF AGRICULTURE

Office of the Secretary
[Docket No. 96-016-2]

Declaration of Emergency Because of
Karnal Bunt

An exotic fungal disease, Karnal bunt,
has been detected in the United States.
The disease was detected in Arizona,
and potentially contaminated seed was
sent to New Mexico and Texas. The
disease had not previously been
detected in the United States.

Karnal bunt (Tilletia indica) is a
serious disease of wheat, durum wheat,
and triticale, a hybrid of wheat and rye.
The disease affects both yield and grain
quality. It adversely affects the color,
odor, and palatability of flour and other
foodstuffs made from wheat. It does not
present a risk to human health.

If Karnal bunt is allowed to spread,
the overall crop loss and impact on
quality may be significant. The disease
could affect United States grain exports.
The United States is the world’s leading
wheat exporter, accounting for one-third
of the world wheat exports. Wheat
exports from the United States were
valued at $4.9 billion in Fiscal Year
1995. At least 21 countries are known to
regulate or prohibit grain movement on
the basis of Karnal bunt.

Control and eradication of Karnal
bunt is difficult. Management of the
disease is through quarantine and
containment of regulated articles. Initial
emergency action was taken by the
Arizona Department of Agriculture
(ADA) and the Animal and Plant Health
Inspection Service (APHIS). APHIS and
ADA have instituted emergency
guarantines on the infected premises
and are regulating the movement of
seed, farm equipment, and soil
associated with the infected wheat.

To conduct a management and
eradication program, funds are needed
to conduct surveys, and establish
regulatory controls and other activities

deemed necessary to protect wheat
production areas and export markets.
APHIS has insufficient funds to meet
the needs of the proposed program.
Once funded, APHIS can continue
management programs in Arizona, New
Mexico, and Texas, and regulate areas
that have received infected seed, soil,
and equipment to prevent further
spread. Delimiting surveys are planned
to determine the extent of the infection.
A national survey of grain elevators and
a survey of grain export elevators is
planned to verify Karnal bunt-free areas
and to ensure continuation of exports.

Therefore, in accordance with the
provisions of the Act of September 25,
1981, 95 Stat. 953 (7 U.S.C. 147b), |
declare that there is an emergency
which threatens the wheat, durum
wheat, and triticale crops of this
country, and | authorize the transfer and
use of such sums as may be necessary
from appropriations or other funds
available to agencies or corporations of
the Department of Agriculture for the
conduct of a program to detect and
identify Karnal bunt infested areas, and
to control and prevent the spread of
Karnal bunt to noninfested areas in the
United States, and to eradicate Karnal
bunt wherever it may be found in the
United States.

Effective Date: This declaration of
emergency shall become effective March
26, 1996.

Dan Glickman,

Secretary of Agriculture.

[FR Doc. 96-7737 Filed 3-28-96; 8:45 am]
BILLING CODE 3410-34-P

Agricultural Research Service

Notice of Intent To Grant Exclusive
License

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of intent.

SUMMARY: Notice is hereby given that
the United States Department of
Agriculture, Agricultural Research
Service, intends to grant to Peterson
Seed Company, Inc., of Savage,
Minnesota, an exclusive license for
ARS-2620, a new plant variety entitled
“Rhizomatous Birdsfoot Trefoil.”” Notice
of Availability for this new plant
variety, for which Plant Variety
Protection is pending, was published in

the Federal Register on October 17,
1995.

DATES: Comments must be received on
or before May 28, 1996.

ADDRESSES: Send comments to: USDA-
ARS-Office of Technology Transfer,
Beltsville Agricultural Research Center,
Baltimore Boulevard, Building 005,
Room 416, BARC-W, Beltsville,
Maryland 20705-2350.

FOR FURTHER INFORMATION CONTACT:
Andrew Watkins of the Office of
Technology Transfer at the Beltsville
address given above; telephone: 301/
504-6786.

SUPPLEMENTARY INFORMATION: The
Federal Government’s plant variety
protection rights to this variety are
assigned to the United States of
America, as represented by the
Secretary of Agriculture. It is in the
public interest to so license this
invention, for the Peterson Seed
Company, Inc., has submitted a
complete and sufficient application for
a license. The prospective exclusive
license will be royalty-bearing and will
comply with the terms and conditions
of 35 USC 209 and 37 CFR 404.7. The
prospective exclusive license may be
granted unless, within sixty days from
the date of this published Notice, ARS
receives written evidence and argument
which establishes that the grant of the
license would not be consistent with the
requirements of 35 U.S.C. 209 and 37
CFR 404.7.

R.M. Parry, Jr.,

Assistant Administrator.

[FR Doc. 96-7651 Filed 3—28-96; 8:45 am]
BILLING CODE 3410-03-M

Animal and Plant Health Inspection
Service

[Docket No. 92-110-4]

Veterinary Services Draft
Programmatic Environmental Impact
Statement

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has prepared a draft
programmatic environmental impact
statement for the Veterinary Services
Program, which is responsible for the
protection of the Nation’s livestock and
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poultry. As part of this mission,
Veterinary Services conducts ongoing
programs designed to detect, prevent,
control, and eradicate endemic and
foreign animal diseases and pests that
threaten these resources. The draft
programmatic environmental impact
statement addresses environmental
impacts associated with these ongoing
programs. We are requesting public
comments on the draft programmatic
environmental impact statement.
DATES: Consideration will be given only
to comments received on or before May
28, 1996.
ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 92-110-4, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 92-110-4. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue, SW.,
Washington, DC, Between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
Interested persons may obtain a copy
of the draft environmental impact
statement by writing to the addresses
listed below under FOR FURTHER
INFORMATION CONTACT.
FOR FURTHER INFORMATION CONTACT: Ms.
Nancy Sweeney, Project Leader,
Environmental Analysis and
Documentation, BBEP, APHIS, Suite
5B05, 4700 River Road Unit 149,
Riverdale, MD 20737-1237, (301) 734—
8565; or Dr. William E. Ketter, Assistant
to Director, Operational Support, VS,
APHIS, Suite 3B08, 4700 River Road
Unit 33, Riverdale, MD 20737-1231,
(301) 734-4357.

SUPPLEMENTARY INFORMATION:

Background

The Animal and Plant Health
Inspection Service (APHIS) has
prepared a draft programmatic
environmental impact statement (EIS)
for our Veterinary Services Program,
which is responsible for the protection
of the Nation’s livestock and poultry. As
part of this mission, (VS) conducts
ongoing programs designed to detect,
prevent, control, and eradicate endemic
and foreign animal diseases and pests
that threaten these resources. The draft
programmatic EIS addresses
environmental impacts associated with
these ongoing programs.

We published a notice of intent to
prepare a programmatic EIS in the

Federal Register on July 23, 1992 (57 FR
32771-32772, Docket No. 92—-110-1).
This notice advised the public that we
intended to use in-house resources to
study the disease prevention,
surveillance, control, and eradication
activities of the VS Program to identify
any potential environmental effects. We
published a notice of the proposed
scope of study for the programmatic EIS
in the Federal Register on October 9,
1992 (57 FR 46532-46534, Docket No.
92-110-2). This notice identified
potential issues to be analyzed in the
programmatic EIS, and requested public
comment on these and other issues.
Comments were to be received on or
before November 23, 1992. We
published a notice of the final scope of
study for the programmatic EIS in the
Federal Register on March 29, 1993 (58
FR 16520-16521, Docket No. 92-110-3).

Major Issues

The comments received from the
public helped us to determine the
principal focus of the draft
programmatic EIS. The draft
programmatic EIS identifies the
following VS programs and activities as
having the potential to affect the quality
of the human environment: (1) Methods
of animal carcass disposal; (2) disease
eradication efforts of an emergency
nature; (3) the use of disinfectants and
pesticides; (4) the import-export
program; (5) the vaccination program;
(6) the construction, use, and expansion
of facilities; and (7) methods of animal
identification. The document analyzes
these VS programs and activities and
examines the potential impacts of the
programs as currently implemented
along with the alternative of taking no
Federal action.

The draft programmatic EIS is now
available for review and comment. We
are seeking comments from the public;
industry; environmental groups; and
Federal, State, and local agencies,
including Federal and State agencies
that have either jurisdiction by law or
special expertise regarding any program
issue or environmental impact that is

discussed in the draft programmatic EIS.

We will consider all comments
received by the close of the comment
period in the development of the final
programmatic EIS. The availability of
the final programmatic EIS will be
announced in a subsequent Federal
Register notice.

This notice is issued in accordance
with: (1) The National Environmental
Policy Act (NEPA) (42 U.S.C. 4231 et
seq.), (2) Regulations of the Council on
Environmental Quality for
Implementing the Procedural Provisions
of NEPA (40 CFR parts 1500-1508), (3)

USDA Regulations Implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Done in Washington, DC, this 22nd day of
March 1996.
Terry L. Medley,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 967652 Filed 3-28-96; 8:45 am]
BILLING CODE 3410-34-P

Forest Service

Intergovernmental Advisory
Committee Meeting: Change of
Meeting Location

AGENCY: Forest Service, USDA.
ACTION: Notice of Meeting: Change of
Meeting Location.

SUMMARY: Notice of the April 4, 1996,
Intergovernmental Advisory Committee
(IAC) was published in the Federal
Register on March 21, 1996, 61 FR
11605. The purpose of this notice is
announce a change in the location of the
meeting to 350 of the State Capitol
Building in Salem, Oregon. The meeting
will begin at 9:30 a.m. on April 4 and
continue until 4:00 p.m.
FOR FURTHER INFORMATION CONTACT:
Questions regarding this meeting may
be directed to Don Knowles, Executive
Director, Regional Ecosystem Office, 333
SW 1st Avenue, P.O. Box 3623,
Portland, OR 97208 (Phone: 503-326—
6265).

Dated: March 22, 1996.
Donald R. Knowles,
Designated Federal Official.
[FR Doc. 96-7627 Filed 3—28-96; 8:45 am]
BILLING CODE 3410-11-M

Oregon Coast Provincial Advisory
Committee Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Oregon Coast Provincial
Advisory Committee (PAC) will meet on
April 19, 1996, in Newport, Oregon, at
the Hotel Newport, 3019 N. Coast
Highway. The meeting will begin at 9:00
a.m. and continue until 3:30 p.m.
Agenda items to be covered include: (1)
Current events, (2) Flood update, (3)
Northern Coast Range AMA Update, and
(4) open public forums. All Oregon
Coast Provincial Advisory Committee
meetings are open to the public. Two
“‘open forums” are scheduled; one at
9:45 a.m. and another near the
conclusion of the meeting. Interested
citizens are encouraged to attend. The
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committee welcomes the public’s
written comments on committee
business at any time.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this meeting
to Rick Alexander, Public Affairs
Officer, at (541) 750-7075, or write to
Forest Supervisor, Siuslaw National
Forest, P.O. Box 1148, Corvallis, Oregon
97339.

Dated: March 22, 1996.
James R. Furnish,
Forest Supervisor.
[FR Doc. 96-7628 Filed 3—28-96; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

Economic Development
Administration

Notice of Petitions by Producing Firms

for Determination of Eligibility To
Apply for Trade Adjustment
Assistance

AGENCY: Economic Development
Administration (EDA), Commerce.

ACTION: To give firms an opportunity to
comment.

Petitions have been accepted for filing
on the dates indicated from the firms
listed below.

LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD 02/21/96—03/16/96

Date peti-
Firm name Address tion accept- Product
ed
Boston Precision Parts Co., Inc ................ 46 Sprague St., Hyde Park, MA 02136 ... 02/22/96 | Stamped sheet metal parts.
Apex Machine Tool Company, Inc .... . | 21 Spring Lane, Farmington, CT 06032 .. 03/01/96 | Fixtures, gages and injection molds.
Caruso International, INC ..........cceeeviiieennnee 40 Ash Circle, Warminster, PA 18974 ..... 03/05/96 | Steamsetter, hot rollers and accessories.
Gordon B. Hamilton Company .................. P.O. Box 11746, Tucson, AZ 85734 ........ 03/11/96 | Modification and rebuilding of aircraft.
Karen Anne Mfg., INC ......ccoeeviiiiiniiienen. 599-657 Quarry Street, Fall River, MA 03/07/96 | Nylon luggage and computer cases.
02723.
Colloid Chemical, INC ......coccveeiiiiieniieene 225 Cedar Knolls Road, Cedar Knolls, NJ 03/11/96 | Cured resin friction particle powders and
07927. Novolac-type viscous liquid resin bind-
ers.
BIibCO, INC ..evvveeeeeeieeceee e, 326 E. Main St., Benton Harbor, Ml 03/07/96 | Custom electronic assemblies, including
49022. flat ribbon cable, round cable and print-
ed circuit boards.
Van Stee Corporation ..........cccceevevveenineenne 200 Crescent Street, Jamestown, NY 03/07/96 | Solid wooden (maple and cherry) bed-
14701. room furniture.
Cover Stitch, INC ...c.oeeiviiieiiiieeieeeieee 1629 4th Ave. SE, Dacatur, AL 35601 ..... 03/06/96 | Fabric car covers.
Burton Golf, INC .....ccovveeeieeiiiiiieee s 2700 25th Ave. SE, Jasper, AL 35501 .... 03/07/96 | Golf bags of leather and man-made ma-
terials.
Lestage Manufacturing Company ............. 31 Larsen Way, North Attleboro, MA 03/13/96 | Jewelry.
02763.
Detroit Steel Products Co., InCc ................. P.O. Box 285, Range Line Road, Morris- 03/14/96 | Multi-leaf springs, parabolic leaf springs
town, IN 46161. and air springs for vehicles.
Great Exportations Hawaii ..........ccccccceeenee P.O. Box 788, Mountain View, HI 96771 . 03/14/96 | Palms.
W.J. Dennis & Company .........ccccceceeveueeenne 1111Davis Road, Elgin, IL 60123 ............ 03/14/96 | Weather stripping, of plastic, felt, and ad-
hesive.

The petitions were submitted
pursuant to Section 251 of the Trade Act
of 1974 (19 U.S.C. 2341). Consequently,
the United States Department of
Commerce has initiated separate
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each firm
contributed importantly to total or
partial separation of the firm’s workers,
or threat thereof, and to a decrease in
sales or production of each petitioning
firm.

Any party having a substantial
interest in the proceedings may request
a public hearing on the matter. A
request for a hearing must be received
by the Trade Adjustment Assistance
Division, Room 7023, Economic
Development Administration, U.S.
Department of Commerce, Washington,

D.C. 20230, no later than the close of
business of the tenth calendar day
following the publication of this notice.
The Catalog of Federal Domestic
Assistance official program number and
title of the program under which these
petitions are submitted is 11.313, Trade
Adjustment Assistance.
Dated: March 19, 1996.
Lewis R. Podolske,
Director, Trade Adjustment Assistance
Division.
[FR Doc. 96-7616 Filed 3-28-96; 8:45 am]
BILLING CODE 3510-24-M

Bureau of Export Administration

Materials Processing Equipment
Technical Advisory Committee; Notice
of Partially Closed Meeting

A meeting of the Materials Processing
Equipment Technical Advisory
Committee will be held April 18, 1996,
9:00 a.m., in the Herbert C. Hoover
Building, Room 1617M(2), 14th Street
between Pennsylvania and Constitution
Avenues, N.W., Washington, D.C. The
Committee advises the Office of the
Assistant Secretary for Export
Administration with respect to technical
questions that affect the level of export
controls applicable to materials
processing and related technology.

Agenda
General Session
1. Opening remarks by the Chairman.
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2. Presentation of papers or comments
by the public.

3. Report on status of Control List
Category 2 items.

4. Discussion of membership issues.

5. Status report on implementation of
Executive Order on license
processing.

Closed Session

6. Discussion of matters properly
classified under Executive Order
12958, dealing with the U.S. export
control program and strategic criteria
related thereto.

The General Session of the meeting
will be open to the public and a limited
number of seats will be available. To the
extent that time permits, members of the
public may present oral statements to
the Committee. Written statements may
be submitted at any time before or after
the meeting. However, to facilitate
distribution of public presentation
materials to the Committee members,
the Committee suggests that presenters
forward the public presentation
materials two weeks prior to the
meeting date to the following address:
Ms. Lee Ann Carpenter, TAC Staff/
OAS—-EA/Room 3886C, Bureau of Export
Administration, U.S. Department of
Commerce, Washington, D.C. 20230.

The Assistant Secretary for
Administration, with the concurrence of
the General Counsel, formally
determined on December 13, 1995,
pursuant to section 10(d) of the Federal
Advisory Committee Act, as amended,
that the series of meetings of the
Committee and of any Subcommittees
thereof, dealing with the classified
materials listed in 5 U.S.C., 552b(c)(1)
shall be exempt from the provisions
relating to public meetings found in
section 10(a)(1) and (a)(3), of the Federal
Advisory Committee Act. The remaining
series of meetings or portions thereof
will be open to the public.

A copy of the Notice of Determination
to close meetings or portions of
meetings of the Committee is available
for public inspection and copying in the
Central Reference and Records
Inspection Facility, Room 6020, U.S.
Department of Commerce, Washington,
D.C. 20230. For further information or
copies of the minutes, contact Lee Ann
Carpenter on (202) 482—-2583.

Dated: March 22, 1996.
Lee Ann Carpenter,
Director, Technical Advisory Committee Unit.
[FR Doc. 96-7617 Filed 3—28-96; 8:45 am]
BILLING CODE 3510-DT-M

International Trade Administration
[A-602-803]

Certain Corrosion-Resistant Carbon
Steel Flat Products From Australia;
Final Results of Antidumping Duty

Administrative Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of
Antidumping Duty Administrative
Review.

SUMMARY: On August 16, 1995, the
Department of Commerce (the
Department) published the preliminary
results of the administrative review of
the antidumping duty order on certain
corrosion-resistant carbon steel flat
products from Australia. The review
covers one manufacturer/exporter of the
subject merchandise to the United
States and the period February 4, 1993,
through July 31, 1994. We gave
interested parties an opportunity to
comment on our preliminary results.
Based on our analysis of the comments
received, we have changed the results
from those presented in the preliminary
results of review.

EFFECTIVE DATE: March 29, 1996.

FOR FURTHER INFORMATION CONTACT: Bob
Bolling or Jean Kemp, Office of
Agreements Compliance, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482-3793.

SUPPLEMENTARY INFORMATION:
Background

On August 16, 1995, the Department
published in the Federal Register (60
FR 42507) the preliminary results of the
administrative review of the
antidumping duty order on certain
corrosion-resistant carbon steel flat
products from Australia (58 FR 44161,
August 19, 1993). The Department has
now completed this administrative
review in accordance with section 751
of the Tariff Act of 1930, as amended
(the Act).

Applicable Statute and Regulations

Unless otherwise stated, all citations
to the statute and to the Department’s
regulations are references to the
provisions as they existed on December
31, 1994.

Scope of this Review

The products covered by this
administrative review constitute one
“class or kind” of merchandise: certain

corrosion-resistant carbon steel flat
products. These products include flat-
rolled carbon steel products, of
rectangular shape, either clad, plated, or
coated with corrosion-resistant metals
such as zinc, aluminum, or zinc-,
aluminume-, nickel- or iron-based alloys,
whether or not corrugated or painted,
varnished or coated with plastics or
other nonmetallic substances in
addition to the metallic coating, in coils
(whether or not in successively
superimposed layers) and of a width of
0.5 inch or greater, or in straight lengths
which, if of a thickness less than 4.75
millimeters, are of a width of 0.5 inch
or greater and which measures at least
10 times the thickness or if of a
thickness of 4.75 millimeters or more
are of a width which exceeds 150
millimeters and measures at least twice
the thickness, as currently classifiable in
the HTS under item numbers
7210.31.0000, 7210.39.0000,
7210.41.0000, 7210.49.0030,
7210.49.0090, 7210.60.0000,
7210.70.6030, 7210.70.6060,
7210.70.6090, 7210.90.1000,
7210.90.6000, 7210.90.9000,
7212.21.0000, 7212.29.0000,
7212.30.1030, 7212.30.1090,
7212.30.3000, 7212.30.5000,
7212.40.1000, 7212.40.5000,
7212.50.0000, 7212.60.0000,
7215.90.1000, 7215.90.5000,
7217.12.1000, 7217.13.1000,
7217.19.1000, 7217.19.5000,
7217.22.5000, 7217.23.5000,
7217.29.1000, 7217.29.5000,
7217.32.5000, 7217.33.5000,
7217.39.1000, and 7217.39.5000.
Included are flat-rolled products of
nonrectangular cross-section where
such cross-section is achieved
subsequent to the rolling process (i.e.,
products which have been “worked
after rolling’’)—for example, products
which have been bevelled or rounded at
the edges. Excluded are flat-rolled steel
products either plated or coated with
tin, lead, chromium, chromium oxides,
both tin and lead (‘‘terne plate”), or both
chromium and chromium oxides (“‘tin-
free steel’”), whether or not painted,
varnished or coated with plastics or
other nonmetallic substances in
addition to the metallic coating. Also
excluded are clad products in straight
lengths of 0.1875 inch or more in
composite thickness and of a width
which exceeds 150 millimeters and
measures at least twice the thickness.
Also excluded are certain clad stainless
flat-rolled products, which are three-
layered corrosion-resistant carbon steel
flat-rolled products less than 4.75
millimeters in composite thickness that
consist of a carbon steel flat-rolled
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product clad on both sides with
stainless steel in a 20%-60%—20%
ratio. These HTS item numbers are
provided for convenience and Customs
purposes. The written description
remains dispositive. The period of
review (POR) is February 4, 1993
through July 31, 1994.

Analysis of Comments Received

We gave interested parties an
opportunity to comment on the
preliminary results. We received
comments and rebuttal comments from
both parties, The Broken Hill
Proprietary Company Ltd. (BHP) and
petitioners. At the request of BHP and
petitioners a hearing was held on
October 5, 1995.

Comment 1: Respondent states that
the Department erred in preliminarily
denying BHP its ‘““‘constructive’ quantity
discount. Respondent argues that,
because the Department verified that
BHP granted quantity discounts on more
than 20 percent of its home market
sales, under section 353.55(b)(1) of the
Department’s regulations it follows
inescapably that *‘the discounts granted
were of at least the same magnitude.”

Respondent illustrated how this result
must follow. Assuming respondent
granted discounts of 10 percent, 15
percent, 20 percent and 25 percent on
4 out of 10 sales, then discounts were
granted on 40% of the total sales, and
respondent asserts that the discounts
granted were of at least the same
magnitude as the minimum discount
because each discount was of at least 10
percent. Respondent argues further that
even though it only provided the
average quantity discount, as opposed to
the actual quantity discount given on
each sale at issue, this so-called
“‘constructive” quantity discount was
arrived at by using actual figures, i.e., by
dividing the total value of discounts by
the number of tonnage that received an
actual discount. For any sale which
received less than the average discount,
or no discount, a value up to the
*‘constructive” discount was reported.
Moreover, the respondent contends that
because the Department verified each of
the “constructive’ quantity discounts
associated with the pre-selected and
surprise sales at verification by using
the actual public and internal price lists
and checking actual quantity discounts
granted, this is sufficient to justify the
reliability of the average discount
constructed by BHP.

Respondent states that granting the
“‘constructive” quantity discount need
not establish a wholesale-type precedent
since BHP’s factual information is
unique. Therefore, based upon the facts
of record, it is entitled to its

““constructive’ quantity discount
adjustment pursuant to section
353.55(b)(1) of the Department’s
regulations.

Petitioners argue that BHP has not
demonstrated a basis for granting the
qguantity discount under the
Department’s regulations. Petitioners
take issue with BHP’s assertion that
discounts are of at least the same
magnitude as the smallest discount
amount granted on any sale because the
smallest discount amount is not the
amount reported as the constructive
guantity discount. Petitioners state that
the actual discounts given, or extras
charged by, respondent were not of the
same magnitude as the reported
*‘constructive” quantity discount.
Moreover, petitioners point out that at
verification BHP made no attempt to
demonstrate that its actual quantity
discounts were of the same magnitude
as the reported “‘constructive’” quantity
discount. In addition, petitioners state
that a respondent must also establish
that it granted discounts to home market
customers on a uniform basis, and that
the evidence confirms that quantity
discounts were not charged on a
uniform basis, rather they varied based
on quantity purchased, product type,
and whether the product was painted.

Department’s Position: We disagree
with respondent. To be eligible for a
quantity-based discount, a respondent
must demonstrate a clear and direct
correlation between price differences
and quantities sold. (See e.g., Brass
Sheet and Strip From the Netherlands,
53 FR 23,431, 33 (1988). Pursuant to
353.55(b)(1) of the Department’s
regulations, in order to receive this
adjustment a respondent must establish
that it gave quantity discounts of at least
the same magnitude on 20 percent or
more of its home market sales of such
or similar merchandise. That is to say
that the discount amounts submitted
must be at least as large as the discounts
granted on 20 percent or more of all
home market sales of such or similar
merchandise. If this test is met the
Department applies a discount
adjustment equal to the minimum
discount given.

Regardless of the fact that the
Department verified that BHP had
granted quantity discounts on more than
20 percent of its home market sales,
because BHP only provided the
Department with an average discount
amount, which it applied across the
board to all home market sales it
claimed received a quantity-based
discount, the Department has no way of
determining which of the actual
discounts granted were at least as large
as the average discount claimed by BHP.

The hypothetical example proffered
by BHP illustrates its misreading of
353.55(b)(1). BHP points to the smallest
discount of 10 percent in the
hypothetical example and concludes
that because the other discounts in the
example were all higher, it must follow
that its average ‘““‘constructed’” discount
amount will always be of at least the
same magnitude as the minimum
discount. However, it is not the
minimum discount that we are
concerned with. In BHP’s example the
average discount, which is 17.5 percent,
while at least as large as 10 and 15
percent, is not of the same magnitude as
20 and 25 percent. By definition, the
average discount can never be at least as
large as those discounts which are
higher than the average.

While the Department can agree with
BHP’s argument that quantity discounts
granted on more than 20 percent of its
home market sales must be of at least
the same magnitude as the minimum
discount granted, we cannot determine
what that minimum discount was from
the ““constructed’ average submitted by
BHP. Therefore, we cannot establish the
proper amount of the claimed
adjustment. Lastly, as petitioners
correctly point out, the Department also
requires that a respondent establish that
it gave discounts on a uniform basis
which were available to substantially all
home market customers, which BHP
failed to demonstrate. Therefore, the
Department will disallow the
adjustment for the purposes of the final
results.

Comment 2: Respondent argues that
for its preliminary results, the
Department omitted certain home
market sales of its prime merchandise.
Respondent explains that it reported all
of its prime sales (by PRIMEH="1" and
by PRIMEH="3'), as well as its non-
prime sales, which included seconds
and downgraded merchandise (by
PRIMEH="2").

However, the respondent notes that
the Department included in the home
market database only prime 1 sales
(““WHERE PRIMEH="1"") and omitted
prime 3 sales (“WHERE PRIMEH="3").
Respondent claims that the reason it
reported some of its prime as
PRIMEH="3" was in response to a
Department request that overruns be
separately reported, but respondent
asserts that in its normal course of
business it does not distinguish between
its prime product and prime overruns.
Respondent claims that prime overruns
are sold in the home market as prime
surplus stock, and that standard
customer agreements grant an option to
buy both prime and prime surplus.
Consequently, respondent argues that
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the record establishes that products
designated as PRIMEH="1" and
PRIMEH="3" are prime products, and
that the Department should correct the
program to include sales of the latter
even though they are overruns.

Petitioners argue that the Department
correctly excluded overrun sales from
the foreign market value calculation.
Petitioners assert that it is Department
practice to exclude overrun sales that
are outside the ordinary course of trade.
Petitioners contend that looking at the
factors that the Department uses to
determine whether overruns are sold in
the ordinary course of business, sales of
BHP’s overruns are outside the ordinary
course of trade. Petitioners argue that
record evidence of differences in prices,
profit margins, sales quantities, and
sales practices between prime and
overruns, all support their claim that
these sales are outside the ordinary
course of trade.

Department’s Position: We agree with
respondent. It is the Department’s
established practice to include home
market sales of such or similar
merchandise unless it can be
established that such sales were not
made in the ordinary course of trade.
(See e.g., Final Determination of
Stainless Steel Angle From Japan, 60 FR
16608, 1661415 (1995)). Section
773(a)(1)(A) of the Act and section
353.46(a) of the Department’s
regulations provide that foreign market
value shall be based on the price at
which or similar merchandise is sold in
the exporting country in the ordinary
course of trade for home consumption.
Section 771(15) of the Act defines
ordinary course of trade as conditions
and practices which, for a reasonable
time prior to the exportation of the
subject merchandise, have been normal
in the trade with respect to merchandise
of the same class or kind. (See, also
section 353.46(b))

In looking at overruns in making this
determination the Department typically
examines several factors taken together,
with no one factor dispositive. (See e.g.,
Certain Welded Carbon Steel Standard
Pipes and Tubes From India, 56 FR
64753, 64755 (1991)). In this case, we
examined: (a) whether the home market
sales in question did, if fact, consist of
production overruns; (b) whether
differences in physical characteristics or
different product uses existed between
overruns and ordinary production; (c)
whether the number of buyers of
overruns in the home market and the
sales volume and quantity (tonnage) of
overruns were similar or dissimilar as
compared to prime merchandise; and
(d) whether the price and profit
differentials between sales of overruns

and ordinary production were
dissimilar. In considering these factors
as a whole, we found that sales of
overrun corrosion-resistant steel were
made in the ordinary course of trade.

Evidence indicates that home market
sales of Prime3 were sales of overruns.
There is no evidence on the record to
indicate that there were any differences
in product characteristics between
prime merchandise and overruns. BHP’s
standard customer agreements provided
an option to purchase either prime
merchandise or overruns, which BHP
label’s as prime surplus, as they arise on
their surplus stock list. (See Verification
Exhibit BHP-9(b)) There is nothing in
the record to indicate that overruns have
different physical characteristics than
prime merchandise or are used for
different purposes. Record evidence
establishes that the cost of producing
prime and the cost of producing
overruns is the same, and standard
customer agreements do not distinguish
between physical characteristics or
product uses.

Also, the record reflects that there was
a high number of buyers of overruns in
relation to the number of buyers of
prime merchandise sales and, in most
instances, they were the same
purchasers. In addition, in relation to
the total quantity and volume of home
market sales of prime merchandise,
overruns accounted for a not
insignificant percentage. With regard to
pricing differences between prime
merchandise and overruns, the record
demonstrates that there were a variety of
pricing differences. Several sales of
overruns were at prices many times
higher than prices for prime
merchandise, several were sold at a
substantial percentage of the price of
prime merchandise, and some were sold
at a small percentage of the price of
prime. Record evidence indicates that
the average profit margin on overruns
was not insignificant, although the
average profit margin on prime
merchandise was much greater. All
these factors when looked at in totality
lead us to conclude that sales of
‘PRIMEH=3" were sold in the ordinary
course of trade, and we will for the final
results include home market sales of
overruns.

Comment 3: Respondent asserts that
notwithstanding the paucity of sales
found to be below cost, it provided the
Department with information that
demonstrates that it will recover costs
on these few below cost sales within a
reasonable period of time.

Respondent asserts that under the law
and the Department’s practice it is
entitled to a finding of cost recovery.
Respondent notes that the Court of

International Trade (CIT) has stated that
“[t]he issue * * * is not whether the
record supports the conclusion that [the
respondent] would be able to recover its
costs at the prices charged during the
investigatory period within a reasonable
period of time in the normal course of
trade, but whether there is substantial
evidence on the record supporting
Commerce’s determination that [the
respondent] could not recover its costs
at these prices in such time period.”
NSK Ltd. v. United States, 809 F. Supp.
115 (CIT 1992) (quoting Toho Titanium
Co. v. United States, 670 F. Supp. 1019,
1022 (CIT 1987)). Respondent further
asserts that the CIT has stated that the
Department must support its cost
recovery conclusion with supporting
calculations or analytical explanations,
*‘using either the data already collected
or, if necessary, by collecting further
data’ that cost recovery will not occur
within a reasonable period time. See
Toho, 670 F. Supp. at 1022.

Respondent states that it is aware that,
in past cases, parties alleging cost
recovery have not provided the
Department with adequate data, but
respondent argues that it provided
detailed evidence of declining
production costs and efficiency gains
when it submitted information about
APEX, a cost reduction program it
undertook with the assistance of
McKinsey Consultants and charts
demonstrating cost reductions achieved
over successive six month periods
during the POR. This, coupled with the
fact that so few sales were found by the
Department to be below cost,
respondent asserts is sufficient to shift
the burden on the Department to
demonstrate with substantial evidence
that cost recovery did not occur.

Petitioners argue that respondent has
the burden of proof to demonstrate that
it will recover the costs of below cost
sales within a reasonable period of time,
a burden respondent has failed to meet.
Petitioners argue that respondent failed
to demonstrate that it could recover its
costs at the model-specific below cost
prices. Petitioners assert that respondent
is required to demonstrate how any
reduction in the future cost of
production for the products sold below
cost would translate into recovery of
costs on those products for prior
periods. (NSK Ltd. v. United States Slip-
OP. 95-138 (CIT 1995)) Petitioners
assert that while the determination of
what constitutes a reasonable period of
time is the Department’s, respondent
was also unable to identify and justify
the period of time within which costs
could be recovered and demonstrate
that this was a reasonable period of time
for cost recovery.
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Department’s Position: Section 773(b)
of the Act provides that the Department
will determine whether sales are made
at less than the cost of producing the
subject merchandise. If sales made
below cost are not at prices which
permit recovery of all costs within a
reasonable period of time in the normal
course of trade, such sales shall be
disregarded in determining FMV. What
must be demonstrated is that the prices
which are below cost during the POR
are at a level such that those prices
would permit not only sufficient
revenue to cover future costs, but also
exceed future costs to a degree which
permits recovery of past losses. (See,
e.g., Granular Polyethelrafluoroethylene
Resin From Japan, 58 FR 50343, 50346
(2993); Timken Co. V. United States,
673 F. Supp. 495, 516-17 (CIT 1987))
(Court holding that the term “prices” in
section 773(b) refers only to prices of
below cost sales and not to prices of
above cost sales).

One situation recognized by Congress
which might permit recovery of losses
on below cost sales within a reasonable
period of time is an industry, such as
the airline industry, which incurs large
research and development costs that
cannot be immediately recovered by
sales. (See S. Rep. No. 1298, 93rd Cong.,
2d Sess. 173 (1974), reprinted in 1974
U.S. Code Cong. & Admin. News 7188,
7310; Toho Tinanium Co. v. United
States, 670 F. Supp. 1091, 1021 (CIT
1987). The Department’s practice also
recognizes that extremely high
production costs associated with an
extraordinary event not required for the
continuous production of the
merchandise may be recoverable by
future sales at the same prices within a
reasonable period of time. (See
Porcelain-on-Steel Cooking Ware From
Mexico, 58 FR 32095, 32102 (1993)).
The evidence placed on the record by
respondent does not support any such
finding.

BHP did submit evidence of the
results of certain cost-cutting measures
undertaken by the company during the
POR which demonstrates that total
operating costs did decline in that
period. BHP points to this cost
reduction as proof that it would be able
to offset losses from below cost sales
made during the POR using revenues
from profitable, lower-cost sales made
within a reasonable period of time
thereafter. That is, if the company’s cost
of production declines in the future
below the prices of below cost sales
made during the POR, then those same
sales prices may, in the future, allow
recoupment of all costs and past losses.

Much of the information we relied on
in analyzing respondent’s claims is

proprietary. (See Memo to the File, Cost
Recovery (proprietary version)
(February 28, 1996)). Although we
found a general reduction in BHP’s total
operating costs, as well as a general
increase in productivity and production
volume, during the POR, the cost
reductions and productivity/ production
increases were not sustained and, in
several instances, actually began to
reverse direction during the POR. This,
together with our finding that the prices
of the below-cost sales during the POR
were below average POR costs, leads us
to conclude that the information
provided by respondent regarding its
cost reduction programs during the POR
does not support it contention that the
company’s below-cost sales were at
prices that would allow recovery of all
costs within a reasonable period of time.
Therefore, from a review of the record
evidence, we conclude that BHP’s below
cost sales must be disregarded in
calculating FMV.

Comment 4: Respondent argues that
the Department should use BHP’s
reported interest rate to calculate
inventory carrying costs and credit
expenses. Respondent asserts that the
intra-corporate interest rate it provided
at verification is the Australian
equivalent of the U.S. prime rate, and
that the Federal Reserve Bank of
Australia Bulletin (Bulletin) provided at
verification reflects the short-term
commercial interest rates (Large
Business), which correspond to
respondent’s internal interest rates.
Respondent notes that the Department
in its analysis memorandum found
“[t]hese rates were not substantially
different from the related-party rates
reported by BHP, however, it is not clear
whether these rates represent short- or
long-term rates.” Respondent asserts
that the rates listed under the Large
Business column of the Bulletin are a
set of rates “‘offered by four major
Australian banks,” and that rate is the
Australian equivalent of the U.S. prime
rate, which is a short-term rate by
definition. Therefore, respondent
contends that the Department should
use the intra-corporate rate reported by
BHP because this interest rate was not
substantially different from the Large
Business rate and these rates are short-
term and market-driven.

Petitioners assert that there is no
evidence on the record that the “Large
Business” rate is the Australian
equivalent of the U.S. prime rate, and
that from this evidence the Department
could not tell whether or not these rates
represent long- or short-term rates.
Furthermore, petitioners argue that it is
Department practice not to accept an
intra-corporate rate, since such a

lending rate need not reflect commercial
reality in the marketplace. Petitioners
contend that the commercial bill rate
selected by the Department is a
permissible and reasonable Best
Information Available (BIA) because it
represents the interest rate for 90-day
commercial lending in the home market.

Department’s Position: We agree with
petitioners . It is not the Department’s
practice to rely upon intra-corporate
lending rates that are merely intra-
company transfers of funds. (See, e.g.,
Tapered Roller Bearing and Parts,
Thereof, Finished and Unfinished from
Japan, 57 FR 4960, 71 (1992) (Comm.
32)). Additionally, even though BHP’s
intra-corporate rate was comparable to
the Australian *‘Large Business” rate,
BHP failed to provide evidence on the
record to support its contention that the
Australian “Large Business” rate is a
short-term rate. Therefore, for the final
results we will continue to use
information on the record regarding the
Australian quarterly rates for
commercial bills (90 days) in effect
during the POR as quoted in the OECD’s
“Main Economic Indicators’ for May
1995.

Comment 5: Petitioners contend that
respondent failed to report an unknown
quantity of U.S. sales by its subsidiary
BHP Steel Building Products (Building
Products) of further manufactured
merchandise made from Australian coils
subject to review, and that BHP
impermissibly reported only Building
Products sales that Building Products
could link to Australian coil tonnage
entered during the POR. Petitioners
assert that the Department requires that
all ESP sales during the POR be
reported, regardless of whether or not
the subject merchandise (Australian
coils) entered before suspension of
liquidation.

In addition, petitioners contend that
the Department verified that Building
Products did not report all of its sales
of subject merchandise sold during the
POR, and that the Department’s
verification of the total sales reported
did not address the (1) unreported sales
of accessories, (2) intra-company
transfers of coil tonnage, and (3)
unaccounted for coil tonnage.

Petitioners claim that all sales made
during the POR must be reported and
point to Industrial Belts from Italy, 57
FR 8295, 8296 (1992 1st Review) and
Canned Pineapple Fruit from Thailand,
60 FR 29553 (June 5, 1995) to support
their position. In Industrial Belts From
Italy petitioners assert that all sales,
including sales from merchandise
entered before the POR, were reported
and used to ensure that there was no
manipulation of the dumping margin.
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However, petitioners argue that
Building Products unilaterally decided
which sales to report. Therefore, the
Department should apply a BIA rate to
all of Building Products unreported
sales by applying the higher of (1) the
“‘second-tier” margin under its AFBs
1992 partial BIA methodology, or (2) the
highest non-aberrant margin in a given
case.

Respondent asserts that petitioners
incorrectly contend that respondent did
not report sales made during the POR
from tonnage sourced from Australia
which was in Building Products
inventory prior to the suspension of
liquidation, i.e., from coils entered
before the POR. Respondent denies that
it decided unilaterally not to report
sales made during the POR which could
not be linked to tonnage entered during
the POR. In fact, respondent asserts that
sales made from coils in beginning
inventory (i.e., coils in inventory at the
beginning of suspension of liquidation)
constituted the bulk of Building
Products reported sales during the POR.
Respondent further asserts that all sales
emanating from coils in beginning
inventory were reported because
respondent was unable to establish that
these coils had, in fact, entered prior to
the suspension of liquidation.

Respondent claims that it identified
sales of subject merchandise (in coil
form) in 2 ways; it made a list of all coils
in Building Products inventory at the
time of suspension of liquidation, which
were termed beginning inventory, and a
list of all coils shipped from Australia
that entered during the POR, which
were identified as liability coils.
Respondent asserts that from both of
these lists Building Products then
tracked all coils as they moved through
inventory and production and into a
particular line item on an invoice,
representing a sale of subject
merchandise. Respondent argues that
the Department verified the
completeness of Building Products
response, including its reporting of sales
made from beginning inventory.
Therefore, respondent argues that
petitioner is completely wrong in
claiming that respondent did not report
all sales made from Australian coils,
whether or not they entered prior to, or
after, suspension of liquidation.

Additionally, respondent contends
that Building Products not being able to
account for all of the weight of the
liability coils is not the result of
respondent failing to report all sales
from liability coil, as petitioners argue.
Rather, this missing percentage merely
reflects scrap and accessory sales made
during the POR, as demonstrated by
verification exhibits, and therefore no

sales from liability coils were missing
and not reported.

Moreover, respondent asserts that
Building Products had no sales of
accessories which could be identified as
being of Australian origin. Respondent
claims that accessory sales are, like
scrap, a percentage of coil used, and that
verification exhibits demonstrate that
the percentage of coil weight for
accessories approximates that
attributable to scrap. Respondent asserts
that when a coil is roll-formed, portions
are lost in the process. This scrap is
then collected and placed in a bin and
from this point on the scrap’s origin
cannot be identified. Respondent
contends that, as with scrap, when a
small portion of a coil is subsequently
converted into an accessory item, the
origin of the accessory can no longer be
identified. Therefore, Building Products
was unable to identify accessory sales
made from Australian coil.

Department’s Position: Except with
regard to accessories, we agree with the
respondent that it properly reported all
sales made during the POR. At
verification, we confirmed Building
Products total sales universe of its
reported sales to the first unrelated
party during the POR. Our review
established that Building Products
properly linked all the ESP sales of
further-manufactured goods to coils of
subject merchandise from both
beginning inventory and from liability
coils, which included inter-company
transfers of Australian tonnage.
Additionally, we verified respondents
method for ascertaining how further
manufactured goods were produced
from Australian subject coil and how
respondents accounted for and sold the
merchandise to the first unrelated party.
We found this methodology accurately
tracked all further manufactured sales
(See Building Products Verification
Report, May 19, 1995 and Sales Trace
Exhibits BP53—-BP61). We traced the
subject coil from each sourced point to
Building Products records (See
verification Exhibits BP—22 through
BP30(a)). In addition, we traced the
linkage establishing total tonnage
shipped from Sheet and Coil Products
Division (SCPD) to Building Products
(See verification Exhibits BHP-27
through BHP28), and found that
Building Products has reported all of its
sales from Australian sourced tonnage.

In Industrial Belts From Italy the
Department indicated that it would
presume that all ESP sales of subject
merchandise made during the POR were
from subject merchandise entered after
the date of suspension of liquidation
and thus subject to antidumping duties,
unless the respondent could

affirmatively demonstrate that particular
subject merchandise sold during the
POR was entered prior to the POR. As
in Industrial Belts from Italy, because
Building Products was unable to link
any sales with subject merchandise (coil
tonnage) that entered the U.S. prior to
the date of suspension of liquidation
(February 4, 1993), all sales during the
POR of merchandise made from
Australian coils were reported by
respondent. Therefore, we have
included all sales made during the POR
in our margin calculation. The
Department accepts that it was
impossible for Building Products to link
sales of accessories, which only account
for an insignificant portion of total sales,
to particular coils of Australian origin.
However, sales of accessories cannot
properly be excluded. Therefore, the
Department has treated all accessories
as sales made from Australian-origin
coil and has assigned to those sales the
weighted-average margin based on all
other sales made during the POR. (See
e.g., AFBs From Germany, 54 FR 18,992,
19,033 (1989); National Steel v. United
States, 870 F. Supp. 857 (1994)).

Comment 6: Respondent states that
while, in the preliminary results, the
Department denied BHP’s claim for a
cash (settlement) discount in the home
market, the Department requested
updated information for payment and
shipment dates from BHP after the
preliminary results were issued.
Pursuant to the Department’s
instructions, on September 7, 1995, BHP
submitted a computer tape containing
updated payment and shipment dates.
Therefore, respondent asserts that the
Department should allow the cash
(settlement) discounts adjustment
reported for those sales in the final
results.

Petitioners argue that the Department
correctly denied the reported cash
discounts for sales for which respondent
had not originally reported a date of
payment. Although respondent has
since provided shipment and payment
dates for these sales, petitioners argue
that the Department has not verified
these dates and the estimated cash
discount amounts reported by
respondent. Additionally, petitioners
assert that some of these sales with a
certain term of payment were found at
verification by the Department to have
been misreported and thus unverified.
Therefore, the Department should not
deduct the estimated cash discounts
amounts on any of these sales.

Petitioners also contend that in the
preliminary results, the Department
deducted a cash discount with regard to
a particular customer on certain home
market sales even though the
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Department verified that no discount
was given. Therefore, the Department
must deny cash discounts claimed on
these particular home market sales to
this customer.

In rebuttal respondent notes that
while it originally reported cash
discounts on certain sales to this
particular customer even though it did
not actually grant the discounts, it
deleted these cash discounts from the
revised data BHP submitted after the
preliminary results were published.
Respondent also notes that this
customer failed the arms-length test so
the sales were excluded from the
calculation of BHP’s fair market value in
any event.

Department’s Position: We agree with
respondent. In the Department’s
preliminary results, we stated that we
would request the updated shipment
and payment date information from
BHP after the preliminary results were
issued. The Department has analyzed
the information BHP submitted on
September 7, 1995, and found the
information to be consistent with the
verified information (See, BHP’s
Verification Report dated May 23, 1995,
p. 17). Therefore, for the final results the
Department will use the updated
shipment and payment date
information.

With regard to a cash discount
granted at the preliminary results to a
customer who was not eligible to
receive a discount, we agree with
respondent that this customer, which
did not actually receive the discount,
failed the arms-length test. Therefore,
the Department is excluding its sales
from the Department’s margin
calculation program.

Comment 7: Petitioners allege that
because BHP failed to use a proper U.S.
interest rate in the calculation of credit
expenses and inventory carrying costs,
in the preliminary results the
Department was forced to use a BIA rate
of 3.44 percent, which was the average
of the Federal Reserve Statistical
Release one month commercial paper
rates. However, petitioners state that the
Department should use the home market
short-term interest as a BIA rate because
respondent had no U.S. borrowings and
did not show it had access to U.S.
borrowing. Therefore, in keeping with
the Department’s practice and the
holdings of review courts, the use of a
U.S. interest rate to calculate U.S. credit
expense and inventory carrying costs is
not appropriate. (See, Gray Portland
Cement and Clinker From Japan, 60 FR
43761, 67 (1995)) Additionally,
petitioners argue that the BIA rate
applied by the Department in the
preliminary results was not sufficiently

adverse. Therefore, the Department
should use the short-term interest rate
BHP obtained when borrowing in the
home market when calculating U.S.
credit expense and inventory carrying
costs.

Respondent asserts that it has not
advocated use of its home market
interest rate as a surrogate for the U.S.
interest rate, as claimed by petitioners.
Respondent contends that the
petitioners are incorrect in claiming that
it is the Department’s practice to rely
upon actual home market interest rates
when a respondent has no U.S. dollar
borrowings and provides no proof that
it had access to U.S. borrowings. Rather,
respondent asserts that the Department
will now look to external information to
determine an appropriate interest rate
even in the absence of proof of access.
(See, Brass Sheet and Strip From
Germany, 60 FR 38542, 38545 (1995))
Moreover, respondent argues that, in
any event, it provided evidence that it
had access to U.S. borrowings.

Department’s Position: When a
respondent has no U.S. borrowings, it is
no longer the Department’s practice to
substitute home market interest rates
when calculating U.S. credit expense
and U.S. inventory carrying costs.
Rather, the Department will now match
the interest rate used for credit expenses
to the currency in which the sales are
denominated. The Department will use
the actual borrowing rates obtained by
a respondent, either directly, or through
related affiliates. Where there is no
borrowing in a particular currency, the
Department may use external
information about the cost of borrowing
in that currency. (See Brass Sheet and
Strip From Germany 60 FR at 38545,46
(1995)) Because respondent did not
supply the Department with an actual
U.S. borrowing rate, for the preliminary
results, we turned to external
information and applied the average of
the Federal Reserve Statistical Release
one-month commercial paper rates in
effect during the POR to calculate U.S.
credit expenses and inventory carrying
costs.

For the final results, we have
reconsidered our use of the commercial
paper rate. BHP provided no evidence
that it would have had access to
commercial paper rates in the United
States during the POR. To show access
to a U.S. rate, BHP provided the
Department a letter from a U.S. bank
stating the prime and LIBOR rates in
effect during the POR. (See Verification
Exhibit BT-32) However, this document
does not state that this bank would have
lent funds at/above/below these rates
had BHP sought to borrow funds during
the POR. This document also does not

speak to the availability of commercial
paper rates.

In the absence of U.S. dollar
borrowings, we need to arrive at a
reasonable surrogate for imputing U.S.
credit expense. There are many and
varied factors that determine at what
rate a firm can borrow funds, such as
the size of the firm, its creditworthiness,
and its relationship with the lending
bank. Without actual U.S. dollar
borrowings and without substantial
evidence on the record indicating what
rates a firm is likely to have received if
it had borrowed dollars, it is impossible
to predict the rate at which a company
would have borrowed dollars.
Therefore, we chose the average short-
term lending rate as calculated by the
Federal Reserve. Each quarter the
Federal Reserve collects data on loans
made during the first full week of the
mid-month of each quarter by sampling
340 commercial banks of all sizes. The
sample data are used to estimate the
terms of loans extended during that
week at all insured commercial banks.
This rate represents a reasonable
surrogate for an actual dollar interest
rate because it is calculated based on
actual loans to a variety of actual
customers.

For these reasons, we have
recalculated BHP’s imputed U.S. credit
expense based on the average lending
rate during the POR, as published by the
Federal Reserve. (See the Final Analysis
Memorandum for this review, which is
on file in room B-099 of the main
building of the Commerce Department)

Comment 8: Petitioners state that in
the preliminary results the Department
erred when it used gross unit price in
calculating home market inventory
carrying costs, but used average cost of
manufacture (TCOMU) when it
calculated U.S. inventory carrying costs.
Petitioners state it is not the
Department’s practice to calculate
inventory carrying cost based on cost in
the U.S. market and price in the home
market. Petitioners state inventory
carrying costs should be compared on a
fair apples-to-apples basis based on cost
of the merchandise in both markets. In
addition, petitioners note that the
Department erred in calculating U.S.
inventory carrying costs by averaging
the cost of the merchandise rather than
using the actual product-specific costs,
because it is the Department’s practice
to use actual product-specific costs.
Therefore, petitioners argue that the
Department should recalculate
inventory carrying cost based on total
cost of manufacture in both markets.

Respondent states that the
Department did not calculate U.S.
inventory carrying costs based on
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prices, but based on average costs.
Respondent notes that BHP submitted
data in its responses pursuant to that
methodology and the data was verified
by the Department. Respondent also
states that while gross price does appear
in the Department’s program with
respect to inventory carrying cost, it is
used (to no effect) only to “convert”
BHP’s inventory carrying expense, not
to calculate it. Respondent argues that
no change is required in the program
because the Department did not
calculate inventory carrying cost based
upon home market gross unit price.

Department’s Position: We agree with
petitioners. Contrary to the respondent’s
claim, in the preliminary results the
Department erred in relying upon home
market prices in calculating home
market carrying costs, while calculating
U.S. inventory carrying costs based on
the cost of manufacture. It is the
Department’s practice to calculate
inventory carrying costs based on costs
of the merchandise in both markets (See
Canned Pineapple Fruit from Thailand,
60 Fed. Reg. 29553 (June 5, 1995)).
Moreover, it is our practice to base the
calculation on product-specific rather
than average costs (See, Television
Receivers, Monochrome and Color From
Japan, 56 FR 38417, 423 (1991)).
Therefore, for the final results the
Department will calculate inventory
carrying costs based on the product-
specific costs of the merchandise in
both markets.

Comment 9: Petitioners state that in
the preliminary results the Department
incorrectly included pre-sale
transportation expenses from the U.S.
port to the warehousing and
manufacturing operations of BHP
Coated Steel Corporation (Coated) and
Building Products as indirect selling
expenses. Petitioners state that on those
ESP sales that are further manufactured,
the questionnaire and Department
practice require that these
transportation costs be included in the
cost of further manufacture. On ESP
sales that are not further manufactured,
Section 772(d)(2)(A) of the Act clearly
instructs the Department to treat theses
expenses as direct expenses.
Accordingly, petitioners argue that on
these sales by Coated and Building
Products the pre-sale freight should be
deducted as a cost of manufacture or
direct expense.

Department’s Position: Section
772(d)(2)(A) requires that the
Department deduct from USP all
movement expenses incurred in
bringing the merchandise from the place
of shipment in the country of
exportation to the place of delivery in
the United States, regardless of whether

sales of the merchandise are purchase
price or ESP transactions. The
Department does not treat these
movement expenses as selling expenses,
either direct or indirect, such as are
incurred pursuant to section 772(e)(2).
(See e.g. Television Receivers,
Monochrome and Color, From Japan, 56
FR 37,078 (1991)); and Sharp
Corporation v. United States, 63 F. 3d
1092 (August 1995)(upholding the
Department’s practice of distinguishing
U.S. movement expenses from U.S.
selling expenses and of limiting the ESP
offset cap in adjusting FMV to the
indirect selling expenses incurred in the
U.S. that are deducted under 772(e)(2).)
Therefore, for the final results, the
Department will deduct pre-sale
transportation expenses from these ESP
sales that were not further
manufactured. We note that for
expenses for the movement of the
imported product to the place of further
manufacture prior to sale will be
deducted as part of the cost of further
manufacture (See e.g., Stainless Steel
Hollow Products From Sweden, 59 FR
43810, 43813 (1994)).

Comment 10: Petitioners state that in
the preliminary results the Department
incorrectly included as indirect selling
expenses slitting and painting costs that
BHP Trading, Inc. (Trading) paid to
unrelated parties for certain sales.
Petitioners state that because these costs
are directly identified with specific
sales these expenses must be deducted
from USP under section 772(d)(2)(A).

Department’s Position: Section 772
(e)(3), which states that the exporter’s
sales price will be reduced by ““any
increased value, including additional
material and labor, resulting from a
process of manufacture or assembly
performed on the imported merchandise
after the importation of the merchandise
and before its sale to a person who is
not the exporter of the merchandise,”
applies here. Pursuant to that provision,
for the final results, the Department will
correct the margin calculation program
and will deduct from ESP Trading’s
further processing expenses including
slitting and painting costs. For a full
discussion of how we arrived at the total
cost of manufacturing of these further
manufactured sales, see the Final
Analysis Memorandum for this review,
which is on file in room B-099 of the
main building of the Commerce
Department.

Comment 11: For the preliminary
results, petitioners state that the
Department had to recalculate U.S.
credit expenses because BHP’s
inaccurate reporting of payment and
shipment dates caused the Department’s
margin computer program to calculate

incorrect credit amounts on thousands
of sales. Petitioners state that the
miscalculation was caused by BHP
reporting a zero in the payment date
field for sales by Building Products, and
the reporting of obviously incorrect
shipment dates between June 1995 and
December 1999 on sales by Building
Products. Petitioners argue that for the
final results the Department should
follow its standard practice of using as
BIA the highest credit cost calculated on
any U.S. sale by Building Products
which has a zero entered as the payment
date, or an incorrect shipment date (See,
Calcium Aluminate Cement and Cement
Clinker From France, 58 FR 58683,
58684 (1993)).

Respondent agrees that certain
missing Building Products payment
dates or incorrect shipping dates on its
computer tape should be corrected.
However, respondent contends that
standard Department practice is to
replace the missing or incorrect data
with the weighted-average credit cost
for U.S. sales and cites to Stainless Steel
Threaded Pipe Fittings From Taiwan, 59
FR 10784, 10786 (1994) in support.
Respondent argues that a large number
of Building Products transactions had
correctly reported credit expenses
which BHP states supports the accuracy
and reliability of a weighted average.
Respondent argues that using the
highest credit expense as petitioners call
for would result in a credit expense that
will go beyond the highest non-aberrant
rate and, therefore, would not be
appropriate. Respondent argues that if
the Department chooses to use BIA, it
should use the partial BIA practice
outlined in Anti-Friction Roller Bearings
From France, 57 FR 28360, 28379
(1992).

Department’s Position: Before the
Department may find non-compliance
on the part of a respondent, there must
be a clear and adequate communication
requesting information. See e.g.,
Daewoo Elecs. Col v. United States, 712
F. Supp 931, 945 (1985). BHP failed to
provide credit expense data for certain
sales in Building Products database
even though the Department provided
numerous opportunities to Building
Products to correct its credit expense
(See Supplemental Questionnaires
dated December 27, 1994 and February
10, 1995).

The Department applies two types of
BIA, partial BIA, which is used when a
respondent’s submission is deficient in
limited respects, but is otherwise
complete and reliable; and total BIA,
which is used for a respondent who fails
to timely respond or whose submission
contains fundamental errors that render
the entire submission unreliable. The
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use of partial rather than total BIA
reflects the fact that, in general, the
respondent has been cooperative. Thus,
it is the nature of the deficiency, rather
than the level of cooperation that the
Department considers in exercising its
discretion to select partial BIA. See e.g.,
Steel Flat Products From France, 58 FR
at 37,129 (1993) (applying highest
margin to certain sales of cooperative
respondent); Ad Hoc Committee v.
United States, 865 F. Supp. 857 (1994).
In this review, because respondent
failed to provide a substantial portion of
the total credit expense data in its
possession, we have used the highest
credit cost calculated on any U.S. sales
(See e.g., Antifriction Bearings (other
Than Tapered Roller Bearings) and
Parts Thereof From France, 60 FR
10900, 10907 (1995) “AFBs™) (See e.g.,
Calcium Aluminate Cement and Cement
Clinker From France, 58 FR 58683,
58684 (1993)).

Comment 12: Petitioners contend that
the Department must deduct
antidumping duties paid by the
respondent or related party importers.
Section 1677a(d)(1994) states that the
purchase price and exporter’s sales
price shall be reduced by United States
import duties. According to the
petitioners antidumping duties are
“incident to bringing the subject
merchandise from the place of shipment
in the country of exportation to the
place of delivery in the United States”
and are therefore properly classified as
import duties. Furthermore, petitioners
claim “‘duties” or “import duties’ in
trade laws are to be read as antidumping
or countervailing duties unless the
provision specifically indicates
otherwise.

Petitioners claim that the CIT has
never explicitly held that section 1677
(c)(2)(A) covers actual antidumping
duties in addition to normal import
duties, but argue that the court
implicitly so held in Federal-Mogul v.
United States, 813 F. Supp. 856,872
(1993). Petitioners claim that the court
distinguished actual antidumping duties
from estimated antidumping duties,
which they point to as support for the
notion the actual antidumping duties
are part of the normal import duties to
be deducted under section
1677a(d)(2)(A). Lastly, petitioners claim
that language in the legislative history of
the newly enacted Uruguay Round
Agreements Act (URAA) which states
that duty absorption is not intended to
provide for the treatment of
antidumping duties as cost does not
mean that under the new law
antidumping duties cannot be treated as
normal duties, that is, as cost.

Respondent argues that the
Department’s well-established practice
of not deducting duty as a cost is not
only required by law but this issue is
also pending on appeal at the Court of
International Trade. Therefore,
respondent asserts it would be
inappropriate for the Department to
reverse its practice in this investigation
without prior notice or comment.

Department’s Position: While section
772(d)(2)(A) requires the deduction of
normal “import duties,” cash deposits
of estimated antidumping duties are not
normal import duties, and do not
qualify for deduction under section 772.
Contrary to petitioners’ argument, the
CIT in Federal-Mogul v. United States
813 F. Supp. 856, 872 (CIT 1993),
recognized that the actual amounts of
normal duties to be assessed upon
liquidation are known because they are
based upon rates published in the
Harmonized Tariff Schedule and the
actual entered value of the merchandise.
In contrast, deposits of estimated
antidumping duties are based upon past
dumping margins and may bear little
relation to the actual current dumping
margin. Thus, the CIT recognized the
distinction between estimated
antidumping duties and ‘“‘normal”
import duties for purposes of section
772(d)(2(A).

Petitioners’ methodology also
conflicts with the holding of the CIT in
PQ Corp. v. United States, 652 F. Supp
724 (CIT 1987), in which the court
addressed the issue of deduction of
estimated antidumping duties under
section 772(d)(2)(A). The court cited
with approval the Department’s policy
of not allowing estimated antidumping
duties, based upon past margins, to alter
the calculation of present margins. The
court explained “[i]f deposits of
estimated antidumping duties entered
into the calculation of present dumping
margins, then those deposits would
work to open up a margin where none
otherwise exists.” Id. At 737.

Petitioners argue at length that the
Department should not distinguish
between purchase price and ESP
transactions in deducting antidumping
duties. However, because the
Department does not deduct estimated
antidumping duties from any
transaction, this argument is inapposite.

The Department agrees with
petitioners that statements made in the
URAA are not relevant in this review,
which is being conducted under pre-
URAA law.

Comment 13: Petitioners state that the
Department’s calculation of Total Cost
of Manufacture (TOTCOM) and Total
Cost of Production (TOTCOP) is
incorrect as a result of a clerical error

and affects the cost test and the
allocation of profit.

Respondent agrees with petitioners
that certain clerical errors were made
regarding TOTCOM. Respondent also
claims that the Department made an
error in calculating BHP’s general and
administrative expense.

Department’s Position: We agree with
petitioners. For the final results, the
Department will correct the calculation
of TOTCOM, thereby correcting the
calculation of TOTCOP in section 1 of
the margin calculation program. In
addition, we agree with respondent and
the Department will correct its error in
calculating BHP’s general and
administrative expense.

Comment 14: Petitioners state that the
definition of TOTCOP inadvertently
omits the packing costs incurred at
SCPD on sales shipped to BHP’s steel
service centers throughout Australia.
Respondent agrees with petitioners.

Department’s Position: We agree. For
the final results, the Department will
incorporate packing costs incurred at
SCPD into its calculation of TOTCOP in
section 1 of the margin calculation
program.

Comment 15: Petitioners note that
Building Products and Trading reported
the quantities of their sales in terms of
short tons, while Coated claimed that it
reported its sales in pounds. Petitioners
state that the Department attempted to
place all U.S. sales on the same weight
basis by dividing Coated’s reported
weight by 2000 (Ibs/ton). However,
petitioners allege the Department
mistakenly applied the computer code
to Trading’s sales instead of Coated’s
sales. In addition, petitioners state that
Coated appears to have actually
reported its quantities in short tons, not
in pounds.

Department’s Position: We agree.
Coated did report its sales on a short ton
basis. Therefore, we will correct our
error in the margin calculation program
because there is no need to adjust
Coated’s sales to place all U.S. sales on
the same weight basis.

Comment 16: Petitioners state that the
Department must put the home market
COP and the U.S. further manufacturing
costs on the same weight basis in order
to arrive at an accurate allocation of
profit on further manufactured sales.
Petitioners note that BHP reported home
market cost on a metric ton basis, while
U.S. further manufacturing costs were
reported on a per short ton basis.

Department’s Position: We agree. For
the final results, the Department will
convert U.S. further manufacturing costs
to a metric ton basis when calculating
further manufacturing costs.
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Comment 17: Petitioners state that the
Department incorrectly multiplied the
U.S. warranty expenses by the exchange
rate on Trading’s U.S. sales twice.

Department’s Position: We agree. For
the final results, the Department will
correct the margin calculation program.

Comment 18: Petitioners state that the
Department mistakenly added three
incorrect programming lines to its
standard margin calculation program
which is simply a ministerial error.
However, petitioners note that the
middle line should be kept and inserted
at different places in the program.

Respondent asserts that the
Department’s apportionment of U.S.
selling expenses to U.S. sales in the
computer lines in question are correct.
However, to avoid double-counting U.S.
selling expenses, direct and indirect, it
is necessary to apply a ratio which
counts only the expenses which have
not already been deducted as U.S.
further manufacturing G&A costs.

Department’s Position: We agree with
petitioners that the Department in its
preliminary results inadvertently
included this language in its computer
program. However, we disagree with the
petitioners that the Department should
keep the middle line in order to
properly calculate the home market
indirect selling expense cap. For the
final results, the Department will drop
these three lines from its computer
program. The program as written
applies a ratio of U.S. selling (direct and
indirect) expenses, where appropriate,
to the ESP cap and offset section of our
programming. The program will not be
double-counting thoses U.S. selling
expenses which BHP reported for ESP
transactions with further manufacturing
costs. For a full discussion of how we
treated these specific programming
changes in this review, see the Final
Analysis Memorandum for this review,
which is on file in room B-099 of the
main building of the Commerce
Department.

Comment 19: Petitioners state that the
U.S. packing costs for all further
manufactured sales are reported in U.S.
dollars per short ton. However, the
program incorrectly multiplies these
U.S. dollar amounts by the exchange
rate in calculating Foreign Unit Price in
Dollars (FUPDOL).

Department’s Position: We agree. For
the final results, the Department will
correct section 2 of the margin
calculation program and will not
multiply the U.S. packing costs by the
exchange rate when calculating
FUPDOL.

Comment 20: Petitioners state that in
the preliminary results the Department
applied BIA to sales from Building

Products that had missing customer
codes and customer level of trade
information. Petitioners argue that the
Department should apply the higher of
either the margin from the investigation,
or highest non-aberrant margin to these
sales.

Department’s Position: For certain
sales, Building Products did not report
customer level of trade and customer
code in its database. Therefore, we were
unable to match these sales to the home
market database in the preliminary
results, and we applied the final
weighted-average margin from the less
than fair value (LTFV) investigation as
BIA. However, for the final results, in
accordance with AFBs and Department
practice we are using the highest
weighted-average margin from this
review for these sales.

Final Results of Review

As a result of this review, we have
determined that the following margin
exists for the period February 2, 1993,
through July 31, 1994:

Margin

Manufacturer/Exporter (percent)

39.11

The Department shall determine, and
the U.S. Customs Service shall assess,
antidumping duties on all appropriate
entries. The Department shall issue
appraisement instructions directly to
the Customs Service.

Furthermore, the following deposit
requirements shall be effective, upon
publication of this notice of final results
of administrative review, for all
shipments of the subject merchandise
from Australia that are entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(1) of the Tariff Act: (1) the cash
deposit rate for BHP will be the rate
established above; (2) for previously
investigated companies not listed above,
the cash deposit rate will continue to be
the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, or the original investigation, but
the manufacturer is, the cash deposit
rate will be the rate established for the
most recent period for the manufacturer
of the merchandise; and (4) the cash
deposit rate for all other manufacturers
or exporters will continue to be 24.96
percent, the all others rate established in
the final results of the less than fair
value investigation (58 FR 44161,
August 19, 1993).

The deposit requirements, when
imposed, shall remain in effect until

publication of the final results of the
next administrative review.

This natice serves as a final reminder
to importers of their responsibility
under 19 CFR 353.26 to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with section 353.34(d) of the
Department’s regulations. Timely
written notification of return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulation and the terms of an
APO is a sanctionable violation.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
CFR 353.22.

Dated: March 20, 1996.
Susan G. Esserman,

Assistant Secretary for Import
Administration.

[FR Doc. 96-7615 Filed 3—28-96; 8:45 am]
BILLING CODE 3510-DS-P

[A-570-842]

Notice of Final Determination of Sales
at Less Than Fair Value; Polyvinyl
Alcohol From the People’s Republic of
China

AGENCY: Import Administration,
International Trade Administration,
Commerce.

EFFECTIVE DATE: March 29, 1996.

FOR FURTHER INFORMATION CONTACT:
Everett Kelly or David J. Goldberger,
Office of Antidumping Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-4194 or (202) 482—-4136,
respectively.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
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by the Uruguay Rounds Agreements Act
(URAA).

Final Determination

As explained in the memoranda from
the Assistant Secretary for Import
Administration dated November 22,
1995, and January 11, 1996, the
Department of Commerce (the
Department) has exercised its discretion
to toll all deadlines for the duration of
the partial shutdowns of the Federal
Government from November 15 through
November 21, 1995, and December 16,
1995, through January 6, 1996. Thus, the
deadline for the final determination in
this investigation has been extended by
28 days, i.e., one day for each day (or
partial day) the Department was closed.
As such, the deadline for this final
determination is no later than March 21,
1996.

We determine that polyvinyl alcohol
(PVA) from the People’s Republic of
China (PRC) is being sold in the United
States at less than fair value (LTFV), as
provided in section 735 of the Tariff Act
of 1930, as amended (the Act). The
estimated margins are shown in the
“Suspension of Liquidation” section of
this notice.

Case History

Since the preliminary determination
on October 2, 1995 (60 FR 52647,
October 10, 1995), the following events
have occurred:

On October 13 and 17, 1995, Guangxi
GITIC Import and Export Corporation
(Guangxi), Guangxi Vinylon Plant
(Guangxi Vinylon) and Sinopec Sichuan
Vinylon Works (Sichuan), respectively,
requested a postponement of the final
determination pursuant to 19 CFR
353.20. The Department has determined
that such requests contain an implied
request to extend the provisional
measures period, during which
liquidation is suspended, to six months
(see Extension of Provisional Measures
memorandum dated February 7, 1996).
Accordingly, on October 19, 1995, the
Department postponed the final
determination until February 22, 1996.
(Postponement of Final Antidumping
Duty Determinations: Polyvinyl Alcohol
from Japan, Taiwan, and the People’s
Republic of China 60 FR 54667, October
25, 1995).

On November 3, 1995, Isolyser Co.,
Inc. (Isolyser), an importer of the subject
merchandise, entered an appearance in
this investigation, and submitted a
request for clarification to the scope of
this investigation, to exclude PVA fiber.

On November 20, 1995, in response to
concerns of Isolyser, petitioner clarified
that the scope does not include
polyvinyl alcohol fiber.

In October and November, we verified
the respondents’ questionnaire
responses. Additional publicly available
published information (PAPI) on
surrogate values was submitted by
petitioner and respondents on January
19, 1996. Petitioner, respondents, and
Isolyser submitted case briefs on
January 30, 1996. Petitioner and
respondents filed rebuttal briefs on
February 6, 1996. A public hearing was
held on February 14, 1996.

Scope of Investigation

The merchandise under investigation
is polyvinyl alcohol. Polyvinyl alcohol
is a dry, white to cream-colored, water-
soluble synthetic polymer. Excluded
from this investigation are polyvinyl
alcohols covalently bonded with
acetoacetylate, carboxylic acid, or
sulfonic acid uniformly present on all
polymer chains in a concentration equal
to or greater than two mole percent, and
polyvinyl alcohols covalently bonded
with silane uniformly present on all
polymer chains in a concentration equal
to or greater than one-tenth of one mole
percent. Polyvinyl alcohol in fiber form
is not included in the scope of this
investigation.

The merchandise under investigation
is currently classifiable under
subheading 3905.30.00 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS subheading is provided for
convenience and customs purposes, the
written description of the merchandise
under investigation is dispositive.

Period of Investigation

The period of investigation is October
1, 1994, through March 31, 1995.

Separate Rates

As stated in our preliminary
determination, the PRC is a non-market
economy (NME). Each of the responding
PRC exporters, Sichuan and Guangxi,
has requested a separate, company-
specific rate. According to both
respondents’ business licenses, each is
“owned by all the people”. As stated in
the Final Determination of Sales at Less
than Fair Value: Silicon Carbide from
the People’s Republic of China 59 FR
22585, (May 2, 1994) (Silicon Carbide),
and the Final Determination of Sales at
Less than Fair Value: Furfuryl Alcohol
from the People’s Republic of China 60
FR 22545 (May 8, 1995) (Furfuryl
Alcohol), ownership of a company by all
the people does not, in itself, require the
application of a single PRC-wide rate.
Accordingly, both respondents are
eligible for consideration for a separate
rate.

To establish whether a firm is
sufficiently independent from
government control to be entitled to a
separate rate, the Department analyzes
each exporting entity under a test
arising out of the Final Determination of
Sales at Less Than Fair Value: Sparklers
from the People’s Republic of China 56
FR 20588 (May 6, 1991) (Sparklers) and
amplified in Silicon Carbide. Under the
separate rates criteria, the Department
assigns separate rates in nonmarket
economy cases only if respondents can
demonstrate the absence of both de jure
and de facto governmental control over
export activities.

1. Absence of De Jure Control

The respondents have placed on the
administrative record a number of
documents to demonstrate absence of de
jure control, including laws, regulations
and provisions enacted by the State
Council of the central government of the
PRC. Respondents have also submitted
documents which establish that PVA is
not included on the list of products that
may be subject to central government
export constraints (Export Provisions).
The Department has reviewed these and
other enactments in prior cases and has
previously determined that these laws
indicate that the responsibility for
managing state-owned enterprises has
been shifted from the government to the
enterprise itself (See Silicon Carbide
and Furfuryl Alcohol).

However, as stated in previous cases,
there is some evidence that the PRC
central government enactments have not
been implemented uniformly among
different sectors and/or jurisdictions in
the PRC (See Silicon Carbide and
Furfuryl Alcohol). Therefore, the
Department has determined that an
analysis of de facto control is critical in
determining whether respondents are,
in fact, subject to a degree of
governmental control which would
preclude the Department from assigning
separate rates.

2. Absence of De Facto Control

The Department typically considers
four factors in evaluating whether each
respondent is subject to de facto
governmental control of its export
functions: (1) whether the export prices
are set by or subject to the approval of
a governmental authority; (2) whether
the respondent has authority to
negotiate and sign contracts and other
agreements; (3) whether the respondent
has autonomy from the government in
making decisions regarding the
selection of management; and (4)
whether the respondent retains the
proceeds of its export sales and makes
independent decisions regarding
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disposition of profits or financing of
losses (see Silicon Carbide and Furfuryl
Alcohol).

Each respondent has asserted the
following: (1) it establishes its own
export prices; (2) it negotiates contracts,
without guidance from any
governmental entities or organizations;
(3) it makes its own personnel
decisions; and (4) it retains the proceeds
of its export sales, uses profits according
to its business needs and has the
authority to sell its assets and to obtain
loans. In addition, respondents’
guestionnaire responses indicate that
company-specific pricing during the
POI does not suggest coordination
among exporters. During verification
proceedings, Department officials
viewed such evidence as sales
documents, company correspondence,
and bank statements. This information
supports a finding that there is a de
facto absence of governmental control of
export functions. Consequently, we
have determined that Sichuan and
Guangxi have met the criteria for the
application of separate rates (see, also
Comment 1 under Interested Party
Comments section below).

Fair Value Comparisons

To determine whether sales of PVA
from the PRC to the United States by
Guangxi and Sichuan were made at less
than fair value, we compared Export
Price (EP) to the Normal Value (NV), as
specified in the “Export Price” and
“Normal Value” sections of this notice.

Export Price

For both Guangxi and Sichuan, we
calculated EP in accordance with
section 772(a) of the Act, because the
subject merchandise was sold directly to
the first unaffiliated purchaser in the
United States prior to importation and
because constructed export price under
section 772(b) is not otherwise
warranted on the basis of the facts of
this investigation.

Petitioner has claimed that certain
U.S. customers of the respondents are
affiliated with respondents, pursuant to
section 771(33) of the Act, through
common PRC government control.
However, there is no information on the
record that supports the claim that the
U.S. customers are affiliated with the
PRC government. Further, respondents
have been deemed free of government
control. Therefore, we find no basis to
consider these customers as affiliated
with respondents.

We calculated EP based on packed,
FOB PRC port or CIF U.S. port prices to
unaffiliated purchasers in the United
States, as appropriate, based on the
same methodologies in the preliminary

determination with the following
exceptions:

We excluded all U.S. sales by Sichuan
and Guangxi that were reported as
having been made through third country
resellers, as we determined that, at the
time of sale, respondents were unaware
of the final destination of the subject
merchandise (see Comment 6). For
Guangxi, we valued ocean freight based
on the actual price paid for this
expense, as we determined at
verification that Guangxi used market
economy carriers and paid with market
economy currencies. We also included
in the final determination a sale by
Guangxi that was excluded from our
preliminary determination, because we
verified that this sale was, in fact, made
during the POL.

Normal Value

As in our preliminary determination,
we are relying on India as the surrogate
country in accordance with section
773(c)(4) of the Act. Accordingly, we
have continued to calculate normal
value (NV) using Indian prices for the
PRC producers’ factors of production.
We have obtained and relied on
published, publicly-available
information wherever possible.

In accordance with section 773(c) of
the Act, we calculated NV based on
factors of production reported by
Sichuan, and by Guangxi Vinylon,
which produced the PVA for Guangxi.
To calculate NV, the reported unit factor
quantities were multiplied by Indian
values. Except as noted below, we
applied surrogate values to the factors of
production in the same manner as in
our preliminary determination. For a
complete discussion of surrogate values,
see Valuation Memorandum, dated
March 21, 1996. We then added
amounts for overhead, general expenses
(including interest) and profit, based on
the experience of two Indian PVA
producers (see also Comment 3), and
packing expenses.

For both Sichuan and Guangxi, we
have corrected the affected factors of
consumption to reflect verification
results. For Sichuan, these revisions
include changes to PVA production
stage based on actual PVA production
levels, rather than the standards of the
industry, (see Comment 8), and changes
to the acetic acid consumption factors to
net out regained acetic acid. For
Guangxi, we revised calcium carbide
factors to reflect actual rather than
standard consumption (see Comment 7).

All-Others Rate

The Department requested the PRC
Ministry of Foreign Trade and Economic
Corporation (MOFTEC) to identify all

exporters of subject merchandise.
MOFTEC identified two PRC companies
as the only known PRC exporters of
PVA to the United States during the
POI. Both of these identified exporters
have responded in this investigation,
and both were found to meet the criteria
for application of separate rates. We
compared the respondents’ sales data
with U.S. import statistics for time
periods including the POI, and found no
indication of unreported sales, with the
possible exception of re-sales made by

a third country reseller. This reseller
was not investigated as a respondent in
this proceeding because it was not
identified as a potential respondent
until after the preliminary
determination. All known PRC
exporters responded to our
questionnaires and qualified for
separate rates. We have no evidence that
there are any other PRC exporters that
may be subject to common government
control. Therefore, we have not
calculated a PRC-Wide rate in this
investigation. We have calculated an all-
others rate in accordance with section
735 (c)(5) of the Act.

Verification

As provided in section 776(b) of the
Act, we verified the information
submitted by respondents for use in our
final determination. We used standard
verification procedures, including
examination of relevant accounting and
production records and original source
documents provided by respondents.

Interested Party Comments

Comment 1: Separate Rate for Sichuan
Vinylon

Petitioner states that Sichuan did not
demonstrate the absence of de jure or de
facto governmental control and thus
should not be granted a separate rate.
Petitioner claims the Department found
evidence at verification to indicate a
relationship between Sichuan and
China National Petrochemical
Corporation (Sinopec), which petitioner
identifies as a state-owned petroleum
company. According to the petitioner,
as Sichuan is a subsidiary of Sinopec,
the Department’s analysis of de jure and
de facto governmental control should
have been at the Sinopec level. Further,
petitioner contends that Sichuan’s
guestionnaire response should be
considered incomplete and incorrect,
since it did not disclose its business
relationship with Sinopec. Therefore,
petitioner asserts that the Department
should rely on the facts available for
calculating a margin for Sichuan,
Sinopec and all other PRC entities
except Guangxi.



14060

Federal Register / Vol. 61, No. 62 / Friday, March 29, 1996 / Notices

Sichuan argues that, at the outset of
this investigation, it fully disclosed its
past relationship with Sinopec. Sichuan
argues that, under recent PRC law,
Sichuan is an independent legal person
with its own management and is not
related to any level of government or to
Sinopec. Additionally, Sichuan states
that, in past cases, the Department
recognized the 1988 laws and the 1992
regulations as sufficient evidence of the
absence of de jure government control.
Further, Sichuan asserts that
verification revealed no evidence of
affiliation with Sinopec or de facto
governmental control. Additionally,
Sichuan contends that the name
Sinopec is attached to Sichuan Vinylon
Works only as a trademark used for
international business recognition, a
practice used by other PRC companies,
and not as an indication of a continued
business relationship.

DOC Position

We have calculated a separate margin
rate for Sichuan. All evidence on the
record supports Sichuan’s assertion that
there is no current relationship between
Sichuan and Sinopec. Accordingly,
examination of whether Sinopec was
subject to government control was not
necessary in considering whether to
give Sichuan a separate rate. At
verification, we reviewed a wide variety
of sales documents including contracts,
invoices, records of payments, and
correspondence and found that Sichuan
acted independently from Sinopec and
any other entities in its day to day
business activities. We found that
Sichuan officials made all decisions
regarding sales pricing and contracting,
appointment of management personnel,
and disposition of profits, and that these
decisions were neither reviewed nor
approved by Sinopec or any other
entity. Accordingly, we determine that
Sichuan has satisfactorily met the
Department’s criteria for showing an
absence of de jure and de facto
governmental control.

Comment 2: Separate Like Product for
Certain PVA Grades

Isolyser, an importer of the subject
merchandise, asserts that PVA
hydrolyzed at a level of 98% should be
considered a separate domestic like
product. Thus, Isolyser contends that
the Department should calculate a
separate antidumping margin for PVA
with a hydrolysis level of at least 98%
in order for the International Trade
Commission (ITC) to analyze the
magnitude of the domestic margin on
the domestic producers for each specific
like product.

DOC Position

There is no evidence on the record to
show that PVA hydrolyzed at a 98%
level has physical characteristics and
uses different from the subject
merchandise for separate consideration
as a domestic like product pursuant to
section 771(10) of the Act. Therefore, we
are rejecting Isolyser’s request.

Comment 3: Application of Factory
Overhead

Petitioner claims that the Department
understated NV for both Sichuan and
Guangxi in the preliminary
determination by applying factory
overhead only at the final stage of
production, rather than to the upstream
stages of the vertically integrated
production processes. Petitioner argues
that both respondents incur overhead
costs throughout the production
process, rather than simply at the final
stage, because both are involved in
processing and producing many of the
inputs used in PVA production.
Petitioner contends that the Indian PVA
manufacturers are not as vertically
integrated as the PRC respondents and
thus the factory overhead percentage
derived from the Indian companies’
financial statements does not fully
capture the factory overhead incurred
by the PRC producers. In order to fully
account for the overhead incurred,
petitioners claim that an appropriate
surrogate factory overhead percentage
must be applied to both respondents at
each upstream stage of production.

Sichuan and Guangxi argue that if
factory overhead were applied to each
stage of production, the Department
would engage in “double counting.”
Each respondent states that its
production processes are continuous
and although overhead costs are
incurred throughout, by applying the
overhead percentage to the factors of
production at the final stage, the
Department captures the total overhead
cost for the entire production process.

DOC Position

We disagree with the petitioner. Our
analysis of the information on the
record, including the financial
statements of the Indian PVA producers,
does not support the assumptions made
by petitioner regarding the level of
vertical integration of the Indian
surrogate PVA producers. There is no
evidence on the record to indicate that
the Indian producers are any less
vertically integrated than the PRC PVA
producers.

To support its claim, petitioner states
that the Indian producers must purchase
such inputs as acetylene gas, oxygen,

nitrogen, and treated water, while the
PRC producers manufacture or process
these materials themselves. However,
the Indian financial statements state
only that the Indian producers consume
such inputs, but contain no information
as to whether or not such consumption
is derived from internal manufacture or
outside manufacture. Further analysis of
these documents indicates that the
Indian producers have considerable
investment in PVA production facilities.
Such investment may, in fact, represent
vertical integration at the same level or
close to that of the PRC producers.
There is no basis to assume that
applying factory overhead percentage
once, at the final stage of production of
the PRC producers, undervalues factory
overhead. By applying the factory
overhead to the final stage of production
we have captured all appropriate factory
overhead expenses incurred in the
manufacture of PVA. Therefore, we have
continued our preliminary
determination methodology for
calculating overhead expenses.

Comment 4: Surrogate Value Source for
Factory Overhead, General Expenses
and Profit

Petitioner contends that the
Department should continue to rely on
the Annual Report of VAM Organic
Chemicals Ltd. (VAM Organic), an
Indian producer of VAM and PVA, as
the sole source to calculate factory
overhead, general expenses, and profit.
Petitioner argues that VAM Organic
produces mostly VAM and PVA, and its
experience is the most comparable
among available sources to that of the
PRC producers. Petitioner argues further
that the VAM Organic report is more
representative of the PRC industry
experience than the financial statement
of a second Indian producer, Polychem
Limited (Polychem), because PVA
related production is a relatively smaller
part of Polychem’s business. If,
however, the Department were to
consider using both VAM Organic and
Polychem data, petitioner contends that
the data should be weight-averaged
based on the production of VAM and
PVA at each company.

Sichuan contends that the surrogate
value used for factory overhead, general
expenses and profit should be based on
the experience of India’s chemical
industry as a whole, using aggregate
data compiled by the Reserve Bank of
India (RBI), as applied in past
Department cases (see, e.g., Saccharin).
Sichuan contends that this data is more
representative than the data from VAM
Organic, which Sichuan claims is
aberrational. Sichuan’s next preferred
methodology is to base these surrogate



Federal Register / Vol. 61, No. 62 / Friday, March 29, 1996 / Notices

14061

values on Polychem’s experience as
Polychem’s total PVA sales and VAM
sales are greater than the total sales of
VAM Organic’s PVA and VAM sales,
and thus Polychem’s experience is more
representative of the Indian experience.
Finally, Sichuan contends that if the
Department chooses to use both VAM
Organic and Polychem data, the data
should be weight-averaged based on
each company’s total sales volume of
PVA.

DOC Position

For valuing such factors as factory
overhead, general and administrative
expenses and profit, the Department
seeks to base surrogate values on
industry experience closest to the
product under investigation. In this
case, we have information from two
producers of the subject merchandise.
Thus, there is no need to rely on the
experience of the chemical industry as
a whole. Between the two Indian
producers, we found no significant
difference in the quality and
representativeness of the data contained
in the financial statements. Thus we
find both Polychem and VAM Organic
to be equally representative of the PVA
industry in India. Because there is
nothing in this case to indicate that one
factor (i.e. sales volume or production
volume) is more important than the
other in valuing factory overhead,
general and administrative expenses
and profit, we determine that weight-
averaging the data from both companies
on the basis of either factor is
inappropriate. Accordingly, we have
weighted the data equally between each
company and calculated factory
overhead, general and administrative
expenses and profit percentages using a
simple average of the percentages
derived from each producer, and
applied these percentages to the factors
of production.

Comment 5: Classification of Certain
Labor and Overhead Expenses

Petitioner states that the Department
should follow the methodology outlined
in Final Determination of Sales at Less
than Fair Value: Manganese Metal from
the People’s Republic of China (60 FR
56045, November 6, 1995) (Manganese
Metal), where the Department
determined that the surrogate value for
labor did not include contributions to
the provident fund and employee
welfare expenses and thus these
contributions and expenses were added
to the factory overhead calculation.
Petitioner also contends that the data
used to derive the value for overhead
should be re-allocated to properly

include research and development
expenses.

Sichuan and Guangxi argue that the
Department’s past practice has been to
include provident fund and employee
welfare expenses as components of total
labor cost (see, e.g. Saccharin) and not
as part of overhead expenses. Sichuan
states that the example in Manganese
Metal was an aberration and should not
be a precedent for this investigation.
Sichuan asserts that the International
Labor Organization (ILO) data, used by
the Department in the preliminary
determination, is fully loaded to include
employee benefits such as provident
fund contributions and employee
welfare expenses. In addition, Sichuan
argues that there is insufficient evidence
to support petitioner’s re-allocation of
research and development in the factory
overhead calculation. Sichuan
maintains that if VAM Organic data is
used, no adjustment for research and
development is warranted.

DOC Position

We agree with Sichuan. As in the
cases cited by Sichuan, we consider the
ILO statistics to be fully loaded with
respect to all labor expenses,
incorporating such costs as
contributions to the provident fund and
employee welfare expenses. In contrast,
the labor value used in Manganese
Metal was from a different source, and
did not include these expenses. We also
agree there is insufficient evidence to
support petitioner’s assumptions for
basing re-allocation of research and
development expenses.

Comment 6: Sales to Non-PRC Trading
Company

Petitioner contends that at the time of
sale, Sichuan and Guangxi were
unaware of the final destination for
sales made to a third country trading
company. Petitioner states these sales
should be excluded from the calculation
of the PRC producer’s export price and
assigned an antidumping rate separate
from that of the respondents.

While Sichuan states the exclusion of
these sales would have minimal effect
on the final margin calculations,
Sichuan states it knew at the time of
sale that the sales to the trading
company were destined to the United
States. Sichuan contends that it had
numerous sales documents that would
have supported its claim that it knew at
the time of sale the final destination of
the sales made to trading companies.
Guangxi agrees that it did not know the
final destination of the sales made
through the trading companies.

DOC Position

We reviewed numerous sales
documents at the verification of Sichuan
and in no instance did we find that at
the time of sale, Sichuan knew or had
any reason to believe the destination of
the subject merchandise was the United
States. There is no further information
on the record that supports Sichuan’s
claim that, at the time of sale, it knew
the destination of the subject
merchandise. Although each respondent
may have had some indication of the
destination prior to the time of
shipment, all of the sales documents
reviewed at each company showed no
information identifying the United
States as the ultimate destination of the
subject merchandise. We have therefore
excluded the trading company sales
from each company’s margin
calculation.

Comment 7: Guangxi Vinylon Reporting
of Calcium Carbide Factor

Petitioner argues the Department
should revise Guangxi’s reported
calcium carbide factors based on
information discovered at verification,
which revealed that Guangxi Vinylon
had reported this factor based on an
industrial standard, rather than the
actual consumption of calcium carbide
for PVA production.

Guangxi argues that it reported its
calcium carbide factor consumption
consistent with the legally required PRC
industry standard for production of PVA
and its production accounting system.

DOC Position

We agree with the petitioner. We have
revised the calcium carbide
consumption factors to reflect actual
consumption, based on information
discovered at verification. Actual
consumption in a production process is
more accurate than a standard figure.

Comment 8: Sichuan Reporting of PVA
Production

Petitioner claims that the Department
should reject as new information
verification findings that Sichuan’s
reported concentration percentage of
PVA used to calculate consumption
factors of inputs used at the PVA
production stage was inaccurate.
Additionally, petitioner argues that
Sichuan has not demonstrated that such
an adjustment is appropriate.

Sichuan argues it provided numerous
submissions and complete accurate and
timely responses to the Department.
Further, Sichuan states the Department
was able to verify, within the time
specified, the completeness of this
factual information. Therefore, Sichuan
argues that the Department should use
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the verified evidence on record to
calculate an antidumping margin for
Sichuan.

DOC Position

The information discovered at
verification, regarding the concentration
percentages of PVA production,
represents a relatively minor correction
of data already provided by Sichuan,
rather than new information not
previously provided. Moreover, we find
that using the actual concentration
percentages of PVA production will
yield more accurate results. Therefore,
we have revised affected input factors
based on the actual PVA production
data.

Comment 9: Surrogate Value for
Electricity

Petitioner argues that the Department
should use data on electricity prices
issued by the Centre for Monitoring the
Indian Economy (CMIE), from March 1,
1995, for the electricity surrogate value.
In applying the rates, petitioner suggests
the surrogate value should be calculated
as the weighted-average of rates from
the Indian states where the Indian
chemical industry is located.

Sichuan and Guangxi argue that the
electricity prices submitted by the
petitioner are effective beginning with
the last month of the POI, while all of
their PVA production during the POI
occurred earlier. Therefore, they claim
that the petitioners proposed value is
inappropriate for use as a surrogate
value because it reflects prices in effect
subsequent to their PVA production.
Sichuan suggests that the Department
use either data on an electricity rate for
India issued by the International Energy
Agency (IEA), or the CMIE value from
June 1994 used in the preliminary
determination. Sichuan contends that
the IEA figure, when adjusted to the
POI, is an appropriate measure of the
cost of electricity.

DOC Position

We agree in part with the petitioner
that the March 1995 CMIE data is the
most contemporaneous value relative to
the POI and is the appropriate source for
deriving the electricity surrogate value.
Petitioners and respondents are both
incorrect in stating that these rates are
“effective” on March 1, 1995. Rather,
the source shows that these were the
rates “‘as of” March 1, 1995, and thus
represent Indian price levels
contemporaneous with the POI.
However, we disagree with the
petitioner’s weighted average
methodology. There is insufficient basis
to assume that the electricity rates from
the Indian states selected by petitioner

are more appropriate for surrogate value
than electricity rates in other states.
Other factors beside chemical
production levels, such as methods of
generation and transmission as well as
overall demand, are determinants of
price. Since there is not sufficient
information on the record to weigh the
appropriateness of using one Indian
state’s electricity rates over those in
another, we have based the surrogate
value on the simple average of all Indian
state rates found in the 1995 CMIE
source.

Comment 10: Surrogate Value for
Natural Gas

Petitioner contends that the
Department should use the data on
natural gas costs derived from 1994—
1995 Gujarat Narmada Valley Fertilizer
Co. Ltd (Gujarat) Annual Report as a
surrogate for valuing natural gas because
this value reflects the actual POI cost to
an Indian chemical producer of this
input.

Sichuan maintains that the value
submitted by petitioner is not
sufficiently representative of Indian
prices as it is taken from a single Indian
company’s experience. Sichuan
supports the use of an India-wide price
rate obtained for 1994-1995 from
Hydrocarbon Perspective: 2010, as used
in the preliminary determination.

DOC Position

We agree with Sichuan and have used
a rate obtained from Hydrocarbon
Perspective: 2010 as the surrogate value
for natural gas. In determining the most
appropriate surrogate value to apply to
an input factor, the Department
considers such elements as the
specificity of the value as compared to
the factor used, the contemporaneity of
the value with respect to the POI, and
the representativeness of the value for
the industry in the surrogate country. In
this instance, both values are equally
specific with respect to the natural gas
input, and equally contemporaneous
with respect to the POI. For this factor,
we consider the Hydrocarbon
Perspective: 2010 value to be more
representative than a value from an
annual report of a single company.

Comment 11: Surrogate Value for Coal

Petitioner states that the Department
should use a surrogate value for steam
coal derived from the annual report of
Sukhjit Starch & Chemical Ltd (Sukhjit),
an Indian chemical manufacturer.
Petitioner contends that this value is
specifically for steam coal, an input
used by the respondents, and the value
is contemporaneous with the POI.

Sichuan contends that the Department
should derive a surrogate value for
steam coal using average numbers for
the Indian chemical industry as a whole
rather than use a price quote from
specific companies whose primary
production is not PVA.

DOC Position

We valued steam coal inputs using an
average price derived from the Sukhjit
annual report and the 1994-95 annual
report for Gujarat report, identified in
Comment 10, which also is on the
record. Both of these sources are equally
contemporaneous with the POI and are
publicly available. Although the
fertilizer company’s annual report does
not specifically classify the coal
consumed as ‘‘steam coal”’, it is clear
from its inclusion in a table relating to
power and fuel consumption that the
coal consumed is for generating steam,
and thus can be considered steam coal.
Therefore both values are equally
specific with regard to the input. As we
have no basis to determine that one of
these sources is superior to the other,
we have weighted them equally in
calculating a surrogate value.

We agree with Sichuan that where
surrogate values cannot be based on the
experiences of Indian producers of
subject merchandise, a surrogate value
based on a broader sample of Indian
experience would be preferable, where
all other relevant factors are equal.
However, we consider the
contemporaneity to the POI of the two
annual reports to be more important for
valuing this factor. While Sukjhit and
Guijarat are not producers of PVA, we do
not consider that fact to be relevant for
considering surrogate values of
commodity inputs such as coal, where
the prices from PAPI typically represent
the overall price level for that input in
the surrogate country. Further, in
comparing the average of the two
companies to other, non-
contemporaneous values on the record,
we find that our average is reasonably
comparable with respect to the other
inflation-adjusted coal values, including
those derived from the annual reports of
the Indian PVA producers.

Comment 12: Sichuan Indirect Labor
Factors

Petitioner claims that Sichuan
significantly underreported its indirect
labor cost by reporting indirect labor
only for the final stage of the production
process. Petitioner contends that the
Department must apply a value for
indirect labor to all upstream
production stages, as in Manganese
Metal.



Federal Register / Vol. 61, No. 62 / Friday, March 29, 1996 / Notices

14063

Sichuan contends that it reported, and
the Department verified, all of its
indirect labor factors and no further
adjustment is warranted.

DOC Position

We agree with Sichuan. We verified
Sichuan’s indirect labor reporting and
found no basis to add additional factors
for this input. Petitioner’s reliance on
the Manganese Metal case is misplaced.
In Manganese Metal, the respondent did
not report any separate factors for
indirect labor, and the factory overhead
value did not include indirect labor
factors. Thus, an adjustment was
warranted. In this case, both Sichuan
and Guangxi reported all indirect labor
factors and no further accounting for
this input is needed.

Comment 13: Valuation of Guangxi
Vinylon’s Water Consumption

Petitioner argues that Guangxi
Vinylon’s water factor should be
considered as a direct manufacturing
cost. Petitioner states that Guangxi’s
water factor is distinguishable from the
Department’s treatment of water in past
cases. Petitioner argues that, in past
cases, water was considered an
overhead item, since there was no
information in the Reserve Bank of India
Bulletin data to indicate otherwise. In
this case, petitioner contends that water
is a direct manufacturing cost of
producing PVA. Further, Petitioner
argues that the Indian producers of PVA
treat water as a component of power and
fuel, thus identifying water as a direct
manufacturing cost. Therefore, water
should be calculated separately from
factory overhead.

Guangxi Vinylon states that the
Department’s treatment of water as a
factory overhead item is consistent with
past practice (see, e.g. Saccharin) and
should continue in this investigation.

DOC Position

We agree with Guangxi Vinylon.
There is no information on the record
that supports petitioners claim that
water must be treated as a direct
manufacturing cost. Consistent with our
practice in such cases as Saccharin,
which involved a chemical product and
relied on a similar type of factory
overhead data, we have considered
Guangxi’s Vinylon’s water consumption
factor to be part of factory overhead.

Continuation of Suspension of
Liquidation

For Sichuan, we calculated a zero
margin. Consistent the with Notice of
Final Determination of Sales at Less
Than Fair Value: Certain Cased Pencils
from the People’s Republic of China (59

FR 55625, November 8, 1994),
merchandise that is sold by Sichuan but
manufactured by other producers will
not receive the zero margin. Instead,
such entries will be subject to the “All-
Others” rate.

In accordance with section 733(d)(1)
and 735(c)(4)(B) of the Act, we are
directing the Customs Service to
continue to suspend liquidation of all
entries of polyvinyl alcohol (except
those entries that represent U.S. sales by
Sichuan of PVA that Sichuan has
manufactured) from the PRC, that are
entered, or withdrawn from warehouse
for consumption, on or after the date of
publication of this notice in the Federal
Register. The Customs Service shall
require a cash deposit or posting of a
bond equal to the estimated amount by
which the normal value exceeds the
export price as shown below. These
suspension of liquidation instructions
will remain in effect until April 7, 1996.

The weighted-average dumping
margins are as follows:

Weight-
ed-aver-
Manufacturer/Producer/Exporter age mar-
gin per-
centage
Guangxi GITIC Import and Export
COrP i 116.75
Sichuan Vinylon Works ... 0.00
All-Others Rate ............... 116.75

The All-Others rate applies to all entries
of subject merchandise except for
entries from Guangxi and entries of
merchandise manufactured by Sichuan.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the ITC of our
determination. As our final
determination is affirmative, the ITC
will, within 45 days, determine whether
these imports are materially injuring, or
threaten material injury to, the U.S.
industry. If the ITC determines that
material injury, or threat of material
injury does not exist, the proceeding
will be terminated and all securities
posted will be refunded or canceled. If
the ITC determines that such injury
does exist, the Department will issue an
antidumping duty order directing
Customs officials to assess antidumping
duties on all imports of the subject
merchandise entered for consumption
on or after the effective date of the
suspension of liquidation.

This determination is published
pursuant to section 735(d) of the Act.

Dated: March 21, 1996.
Susan G. Esserman,

Assistant Secretary for Import
Administration.

[FR Doc. 96-7634 Filed 3—28-96; 8:45 am]
BILLING CODE 3510-DS-P

[A-588-836]

Notice of Final Determination of Sales
at Less Than Fair Value; Polyvinyl
Alcohol From Japan

AGENCY: Import Administration,
International Trade Administration,
Commerce.

EFFECTIVE DATE: March 29, 1996.

FOR FURTHER INFORMATION CONTACT:
Ellen Grebasch or Erik Warga, Office of
Antidumping Investigations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, D.C. 20230;
telephone: (202) 482-3773 or (202) 482—
0922, respectively.

The Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA).

Final Determination

As explained in the memoranda from
the Assistant Secretary for Import
Administration dated November 22,
1995, and January 11, 1996, the
Department of Commerce (the
Department) has exercised its discretion
to toll all deadlines for the duration of
the partial shutdowns of the Federal
Government from November 15 through
November 21, 1995, and December 16,
1995, through January 6, 1996. Thus, the
deadline for the final determination in
this investigation has been extended by
28 days, i.e., one day for each day (or
partial day) the Department was closed.
As such, the deadline for this final
determination is no later than March 21,
1996.

We determine that polyvinyl alcohol
(PVA) from Japan is being sold in the
United States at less than fair value
(LTFV), as provided in section 735 of
the Tariff Act of 1930, as amended (the
Act). The estimated margins are shown
in the “Suspension of Liquidation™
section of this notice.

Case History

Since the preliminary determination
of sales at less than fair value in this
investigation on October 2, 1995, (60 FR
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52651, October 10, 1995), the following
events have occurred:

On October 17, 1995, respondent,
Kuraray Co., Ltd. requested that the
final determination be postponed until
March 21, 1996. The Department has
determined that such requests contain
an implied request to extend the
provisional measures period, during
which liquidation is suspended, to six
months (see, Extension of Provisional
Measures memorandum dated February
7,1996).

On November 20, 1995, the petitioner,
Air Products and Chemicals, Inc.,
clarified its position that polyvinyl
alcohol fiber was not intended to be
within the scope of this investigation.

On February 2, 1996, respondent,
Kuraray Co., expressly requested
extension of the four month provisional
measures period.

No hearing was requested or held, and
no party filed a case brief.

Scope of Investigation

The merchandise under investigation
is polyvinyl alcohol. Polyvinyl alcohol
is a dry, white to cream-colored, water-
soluble synthetic polymer. This product
consists of polyvinyl alcohols
hydrolyzed in excess of 85 percent,
whether or not mixed or diluted with
defoamer or boric acid. Excluded from
this investigation are polyvinyl alcohols
covalently bonded with acetoacetylate,
carboxylic acid, or sulfonic acid
uniformly present on all polymer chains
in a concentration equal to or greater
than two mole percent, or polyvinyl
alcohols covalently bonded with silane
uniformly present on all polymer chains
in a concentration equal to or greater
than one-tenth of one mole percent.
Polyvinyl alcohol in fiber form is not
included in the scope of this
investigation.

The merchandise under investigation
is currently classifiable under
subheading 3905.30.00 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS subheading is provided for
convenience and customs purposes, the
written description of the merchandise
under investigation is dispositive.

Period of Investigation

The period of investigation (POI) is
April 1, 1994, through March 31, 1995.

Facts Available

For reasons discussed in the
preliminary determination, the
Department has, pursuant to section 776
of the Act, used the facts available. As
discussed in the preliminary
determination, the Department used as
the facts available the margin in the

petition. For a discussion of the reasons
for application of the facts available,
and the selection of the petition margin
as the facts available, see Notice of
Preliminary Determination of Sales at
Less Than Fair Value: Polyvinyl Alcohol
from Japan, 60 FR 52649, 52650
(October 10, 1995). The Department has
not received any comments since the
preliminary determination on its
application of facts available.

Fair Value Comparisons

As noted above, as in our preliminary
determination, this final determination
has been made using the margin in the
petition as the facts available.

All-Others Rate

Under section 735(c)(5) of the Act, the
“all-others rate” will normally be a
weighted average of the weighted-
average dumping margins established
for all exporters and producers, but
excluding any zero or de minimis
margins, or any margins based entirely
on the facts available. However, this
provision also states that if all weighted-
average margins are zero, de minimis, or
based on the facts available, the
Department may use other reasonable
methods to calculate the all-others rate,
including a weighted-average of such
margins. In this case, as discussed
above, the margin assigned to all
companies is 77.49 percent, based on
the facts available. Therefore, also based
on the facts available, the Department
determines the all-others rate to be
77.49 percent.

Continuation of Suspension of
Liquidation

In accordance with section 733(d) of
the Act, we are directing the Customs
Service to continue to suspend
liquidation of all entries of polyvinyl
alcohol from Japan, that are entered, or
withdrawn from warehouse for
consumption, on or after October 10,
1995, the date of publication of our
preliminary determination in the
Federal Register. The Customs Service
shall require a cash deposit or posting
of a bond equal to the estimated amount
by which the normal value exceeds the
export price as shown below. These
suspension of liquidation instructions
will remain in effect until April 7, 1996,
in accordance with section 733(d) of the
Act.

The dumping margins are as follows:

Margin
Exporter/Manufacturer percent-
age
KUuraray .......ccccoceeeiiiieiiiiiciiieees 77.49
Nippon Goshei .. 77.49
UNItIKA .o 77.49

Margin
Exporter/Manufacturer percent-
age
Shin-EtSU ..o 77.49
All Others ......cccocvviiiiiicee, 77.49

The all others rate applies to all
entries of subject merchandise except
for entries from exporters that are
identified above.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the ITC of our
determination. As our final
determination is affirmative, the ITC
will within 45 days determine whether
these imports are materially injuring, or
threaten material injury to, the U.S.
industry. If the ITC determines that
material injury, or threat of material
injury does not exist, the proceeding
will be terminated and all securities
posted will be refunded or canceled. If
the ITC determines that such injury
does exist, the Department will issue an
antidumping duty order directing
Customs officials to assess antidumping
duties on all imports of the subject
merchandise entered, for consumption
on or after the effective date of the
suspension of liquidation.

This determination is published
pursuant to section 735(d) of the Act
and 19 CFR 353.20(a)(4).

Dated: March 21, 1996.
Susan G. Esserman,

Assistant Secretary for Import
Administration.

[FR Doc. 96-7635 Filed 3—28-96; 8:45 am]
BILLING CODE 3510-DS-P

[A-583-824]

Notice of Final Determination of Sales
at Less Than Fair Value: Polyvinyl
Alcohol From Taiwan

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: March 29, 1996.

FOR FURTHER INFORMATION CONTACT:
Barbara Wojcik-Betancourt or David J.
Goldberger, Office of Antidumping
Investigations, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, D.C. 20230; telephone:
(202) 482-0629 or (202) 482—-4136,
respectively.

THE APPLICABLE STATUTE: Unless
otherwise indicated, all citations to the
statute are references to the provisions
effective January 1, 1995, the effective
date of the amendments made to the
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Tariff Act of 1930 (the Act) by the
Uruguay Round Agreements Act
(URAA).

FINAL DETERMINATION: As explained in
the memoranda from the Assistant
Secretary for Import Administration
dated November 22, 1995, and January
11, 1996, the Department of Commerce
(the Department) has exercised its
discretion to toll all deadlines for the
duration of the partial shutdowns of the
Federal Government from November 15
through November 21, 1995, and
December 16, 1995, through January 6,
1996. Thus, the deadline for the final
determination in this investigation has
been extended by 28 days, i.e., one day
for each day (or partial day) the
Department was closed. As such, the
deadline for this final determination is
no later than March 21, 1996.

We determine that polyvinyl alcohol
(PVA) from Taiwan is being sold in the
United States at less than fair value
(LTFV), as provided in section 735 of
the Act. The estimated margins are
shown in the “Suspension of
Liquidation’ section of this notice.

Case History

Since the preliminary determination
of sales at less than fair value in this
investigation on October 2, 1995, (60 FR
52651, October 10, 1995), the following
events have occurred:

On October 10, 1995, Chang Chun
Petrochemical Co., Ltd. (Chang Chun),
the sole Taiwan producer of the subject
merchandise, and the respondent in this
investigation, timely requested a
postponement of the final determination
until not later than 135 days after
publication of the preliminary
determination in the Federal Register.
The notice postponing the final
determination was published on
October 25, 1995 (60 FR 54667). The
Department has determined that such
requests contain an implied request to
extend the provisional measures period,
during which liquidation is suspended,
to six months (see Extension of
Provisional Measures memorandum
dated February 7, 1996.).

We conducted verification of Chang
Chun’s sales and cost questionnaire
responses in Taiwan during October.

On November 20, 1995, the petitioner,
Air Products and Chemicals, Inc., stated
that polyvinyl alcohol fiber was not
intended to be within the scope of this
investigation.

Monsanto Company (Monsanto), a
party to the proceeding in this
investigation, submitted comments on
the cost of production verification
report on December 18, 1995. National
Starch and Chemical Company, Perry
Chemical Corp., and Rhone-Poulenc,

importers of the subject merchandise,
submitted comments on the sales
verification report on January 11, 1996.

Chang Chun and the petitioner, Air
Products and Chemicals, Inc., submitted
case briefs on January 16, 1996, and
rebuttal briefs on January 24, 1996.
Monsanto also submitted a rebuttal brief
on January 24, 1996. At the request of
both the petitioner and Chang Chun, a
public hearing was held on February 26,
1996.

Scope of Investigation

The merchandise under investigation
is polyvinyl alcohol. Polyvinyl alcohol
is a dry, white to cream-colored, water-
soluble synthetic polymer. This product
consists of polyvinyl alcohols
hydrolyzed in excess of 85 percent,
whether or not mixed or diluted with
defoamer or boric acid. Excluded from
this investigation are polyvinyl alcohols
covalently bonded with acetoacetylate,
carboxylic acid, or sulfonic acid
uniformly present on all polymer chains
in a concentration equal to or greater
than two mole percent, and polyvinyl
alcohols covalently bonded with silane
uniformly present on all polymer chains
in a concentration equal to or greater
than one-tenth of one mole percent.
Polyvinyl alcohol in fiber form is not
included in the scope of this
investigation.

The merchandise under investigation
is currently classifiable under
subheading 3905.30.00 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS subheading is provided for
convenience and customs purposes, the
written description of the merchandise
under investigation is dispositive.

Period of Investigation

The period of investigation (POI) is
April 1, 1994, through March 31, 1995.

Product Comparisons

For purposes of determining
appropriate product comparisons to
U.S. sales, we compared identical
merchandise, or where there were no
sales of identical merchandise in the
home market to compare to U.S. sales,
we made comparisons based on the
characteristics listed in the
Department’s antidumping
questionnaire, as had been applied in
the preliminary determination, and in
accordance with section 771(16) of the
Act.

In its case brief, petitioner claimed
that the Department should determine
that ““targeted dumping’’ exists under
section 777A(d)(1)(B) because of a
pattern of export prices, which
petitioner alleged differed significantly

across time. Pursuant to section
777A(d)(1)(B), the Department may
compare weighted-average normal
values (NV) to transaction-specific
export prices, if there is a pattern of
export prices (EP) for comparable
merchandise that differ significantly
among purchases, regions, or periods of
time (see section 777A(d)(1)(B)(i))
(emphasis added) when these
differences cannot be taken into account
by using an average to average or
transaction to transaction comparison
(see section 777A(d)(1)(B)(ii)). Petitioner
requested that the Department compare
monthly average NV to monthly EP
averages to alleviate the significant price
distortions occurring in the home
market at the end of the POI. Petitioner,
however, failed to provide any evidence
or argument as to why the alleged
pattern of export prices constitute
targeted dumping. Consequently, we
have rejected petitioner’s allegation of
targeted dumping. However, the
Department has found significant
differences over time in home market
pricing. Those differences have been
taken into account in price averaging.
For discussion of the price averaging
issue, see Comment 3 in the Interested
Party Comments section of this notice
below.

Level of Trade

As set forth in section 773(a)(1)(B)(i)
of the Act and in the Statement of
Administrative Action (SAA)
accompanying the URAA, to the extent
practicable, the Department will
calculate normal values based on sales
at the same level of trade as U.S. sales.

Pursuant to 773(a)(7)(A)(i), level of
trade involves the performance of
different selling activities by the
producer/exporter. On September 22,
1995, we sent Chang Chun
supplemental questions requesting that
Chang Chun establish any claimed
levels of trade based on selling
functions performed and services
offered by Chang Chun to each customer
or customer class, and to document and
explain any claims for a level of trade
adjustment. Chang Chun provided no
additional information regarding its
selling functions and continued to claim
that, pursuant to section 773(a)(7) (A)
and (B), levels of trade are based on
customer classification.

We examined the record evidence on
the selling functions performed by
Chang Chun on sales in each market and
found that Chang Chun provides nearly
all of the same or very similar selling
functions to all customers including:
packing and freight services, warranty
claims, advertising, technical services,
and inventory maintenance. As a result,
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we rejected the level of trade claim
because, pursuant to section
773(a)(7)(A)(i), differences in level of
trade must involve the performance of
different selling activities by the seller
(i.e. the respondent producer/exporter)
(see Comment 4). Therefore, we
determine that the selling functions
performed among home market sales are
sufficiently similar for us to consider
the home market to be one level of
trade.

For the U.S. market, Chang Chun
reported payment of commissions on
certain U.S. sales. It reported, and we
verified, that the commissions paid did
not reflect payments for any services
provided by the commissionaire. Apart
from tolled sales, which are not used in
our final determination (see Comment
7), we also found that the selling
functions performed by the respondent
in the U.S. are sufficiently similar for all
sales for us to consider the U.S. market
to be one level of trade.

Fair Value Comparisons

In accordance with section 772(a) of
the Act, to determine whether Chang
Chun’s sales of PVA to the United States
were made at less than fair value, we
used EP because the subject
merchandise was sold to the first
unaffiliated purchaser in the United
States prior to importation and because
constructed export price (CEP) under
section 772(b) is not otherwise
warranted based on the facts of this
investigation.

Export Price

We calculated EP based on the same
methodology used in the preliminary
determination. Furthermore, as in the
preliminary determination, we did not
include tolled sales.

Normal Value

In accordance with section
773(a)(1)(B) of the Act, we have based
NV on sales in Taiwan, or, where
appropriate, on constructed value (CV).
We compared all home market sales to
the cost of production (COP), as
described below. Where home market
prices were above COP, we calculated
NV based on the same methodology
used in the preliminary determination,
with the following exceptions: (1) we
recalculated reported quantity discounts
and special discounts on certain sales
(see Comment 5); and (2) we made an
additional circumstance of sale
adjustment for bank charges made on
certain U.S.sales, based on information
obtained at verification.

Cost of Production Analysis

As discussed in the preliminary
determination notice, the Department
conducted an investigation to determine
whether Chang Chun made home
market sales during the POI at prices
below COP within the meaning of
section 773(b) of the Act. Before making
any fair value comparisons, we
conducted the COP analysis described
below.

A. Calculation of COP

We calculated the COP based on the
sum of Chang Chun’s cost of materials
and fabrication for the foreign like
product, plus amounts for home market
general, and administrative expenses
(G&A) and packing costs in accordance
with section 773(b)(3) of the Act. We
relied on the reported COP amounts
with the following exceptions: (1) we
allocated joint production costs to PVA
and acetic acid (AA) based upon relative
sales values (see comment 8); (2) we
adjusted the reported cost of
manufacturing (COM) to account for the
difference in the COM per Chang Chun’s
internal records examined at the
verification; (3) we adjusted the COM to
include PVA'’s share of the difference
between Chang Chun’s depreciation
expense for tax purposes (the amount
that Chang Chun reported in its
response to section D of our
guestionnaire), and its depreciation
expense for financial statement
purposes; and (4) we recalculated
general and administrative expenses
based on the revised COM.

B. Test of Home Market Prices

We compared the adjusted weighted-
average COP figures to home market
sales of the foreign like product on a
product-specific basis, in order to
determine whether these sales had been
made at below-cost prices within an
extended period of time in substantial
guantities, and at prices that did not
permit recovery of all costs within a
reasonable period of time. The home
market prices compared were exclusive
of any applicable movement charges,
discounts, rebates, packing, and direct
and indirect selling expenses.

C. Results of COP Test

Pursuant to section 773(b)(2)(c),
where less than 20 percent of sales
during the POI of a given product are at
prices less than the COP, we do not
disregard any below-cost sales of that
product because the below-cost sales are
not made in substantial quantities
within an extended period of time.
Where 20 percent or more of sales of a
given product are at prices less than the
COP, we disregard only the below-cost

sales because such sales are found to be
made within an extended period of
time, in accordance with section
773(b)(2)(B) of the Act, and at prices
which would not permit recovery of all
costs within a reasonable period of time,
in accordance with section 773(b)(2)(D)
of the Act. Where all sales of a specific
product are at prices below the COP, we
disregard all sales of that product, and
calculate NV based on CV, in
accordance with section 773(a)(4) of the
Act.

We found that, for certain PVA
products, more than 20 percent of
Chang Chun’s home market sales were
sold at below COP prices within the
POI. Further, no evidence was presented
indicating that these sales provided for
the recovery of costs within a reasonable
period of time. We therefore determined
that these below cost sales were made
in substantial quantities within an
extended period of time and we
excluded these sales and considered the
remaining above-cost sales in
determining NV, if such sales existed, in
accordance with section 773(b). For
those U.S. sales of PVA products for
which there were no above-cost sales,
we compared export prices to CV.

D. Calculation of CV

In accordance with section 773(e)(1)
of the Act, we calculated CV based on
the sum of Chang Chun’s cost of
materials, fabrication, selling, general
and administrative expenses (SG&A)
and U.S. packing costs as reported in
the U.S. sales database. In accordance
with sections 773(e)(2)(A), we based
SG&A and profit on the amounts
incurred and realized by the respondent
in connection with the production and
sale of the foreign like product in the
ordinary course of trade for
consumption in the foreign country.
Where appropriate, we calculated CV
based on the methodology described
above in the calculation of COP and
added an amount for profit. For selling
expenses, we used the weighted-average
home market selling expenses.

Comparison Methodology

In accordance with section
777A(d)(1)(A)(i) of the Act, we
calculated weighted-average EPs for
comparison to weighted average NVs or,
as discussed above, to CV, where
appropriate. The weighted averages
were calculated and compared by the
time period of the sale, product
characteristics, and the class of the
customer involved.

Chang Chun classified one of its U.S.
customers as both an end-user and a
distributor. Based on information in the
guestionnaire response, we considered
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this customer as an end-user for
purposes of price averaging because
Chang Chun reported that it sold the
majority of its PVA sales to this
customer for the customer’s internal
consumption.

The bases for establishing averaging
groups according to time period and
class of customer are discussed in detail
below under Comments 3 and 4,
respectively.

Currency Conversion

We made currency conversions into
U.S. dollars based on the official
exchange rates in effect on the dates of
the U.S. sales as certified by the Federal
Reserve Bank. Section 773A(a) of the
Act directs the Department to use a
daily exchange rate in order to convert
foreign currencies into U.S. dollars.
Further, section 773A(b) directs the
Department to allow a 60-day
adjustment period when a currency has
undergone a sustained movement. A
sustained movement has occurred when
the weekly average of actual daily rates
exceeds the weekly average of
benchmark rates by more than five
percent for eight consecutive weeks.
The benchmark is defined as the moving
average of rates for the past 40 business
days. (For an explanation of this
method, see Policy Bulletin 96-1:
Currency Conversions, 61 FR 9434,
March 8, 1996). Such an adjustment
period is required only when a foreign
currency is appreciating against the U.S.
dollar. The use of an adjustment period
was not warranted in this case because
the Taiwan dollar did not undergo a
sustained movement, nor were there
currency fluctuations during the POI.

Verification

As provided in section 788(i) of the
Act, we verified information provided
by Chang Chun using standard
verification procedures, including the
examination of relevant sales and
financial records, and selection of
original source documentation
containing relevant information.

Interested Party Comments

Comment: Date of Sale for Home
Market Long-Term Purchase Orders.

Petitioner argues that the date of sale
for home market sales made according
to long-term purchase orders should not
be the purchase order date, but rather
the purchase order log date as used for
other home market sales. Petitioner
claims that the verification
demonstrated that the long-term
purchase orders did not constitute a
binding agreement on quantity. Thus,
petitioner contends, these purchase
orders failed to satisfy the requirement

that both price and quantity be agreed
upon by the buyer and the seller for
purposes of establishing date of sale.
Petitioner alleges that: (1) significant
amounts of purchase order quantities
were unfulfilled as of the time of the
Department’s verification; (2) the
purchase orders resemble ““blanket
purchase orders”, which set sales terms
and conditions over a time period for a
maximum quantity of merchandise, but
involve no commitment to purchase a
fixed quantity and still require further
communication to specify the quantity
to be delivered; and (3) the purchase
orders did not set quantities because
Chang Chun did not meet the specified
delivery period.

Chang Chun argues that the long-term
purchase orders set the key terms of
sale—price and quantity—and,
therefore, the date of sale for these
transactions should be the purchase
order date. Chang Chun states that
delivery terms are material only if the
parties treat them as such—which the
parties did not in this case. Further,
Chang Chun maintains that even if
purchase order quantities were not fully
shipped in accordance with the delivery
schedule, it does not mean that the
terms of the purchase order were not
met. Chang Chun cites Final
Determination of Sales at Less Than
Fair Value: Stainless Steel Bar from
India (59 FR 66915, December 28, 1994),
where the purchase order date was used
as the date of sale even though part of
the purchase order quantity was
canceled; and Final Determination of
Sales at Less Than Fair Value:
Crankshafts from Germany (52 FR
28170, July 28, 1987) (Crankshafts),
where price and quantity changes after
the POI did not affect the sale date for
those sales shipped under the original
terms.

Monsanto and U.S. importers Rhone-
Poulenc, Perry Chemical, and National
Starch also contend that the delivery
date is not an essential term of sale, and
that delays in meeting delivery date do
not affect the establishment of price and
guantity as of the purchase order date.

DOC Position: We agree with
respondent Chang Chun that the sales
made under what Chang Chun describes
as ‘“‘long term purchase orders” were
made pursuant to valid contracts, and
thus we are treating the date of the
purchase order as the date of sale.

Neither the statute nor the
Department’s regulations detail how the
Department is to determine the date of
sale of a transaction. Therefore, under
principles of administrative law, the
agency is obliged to fill in the statutory
gaps, either by regulation or through
developing a practice. In determining

the date of sale, the Department has a
well-established and long-standing
practice that a sale is completed within
the meaning of the Act when the
essential terms, i.e., usually price and
quantity, are definite and firm (see ,e.g.,
Final Results of Antidumping
Administrative Review: Antifriction
Bearings (Other Than Tapered Roller
Bearings) and Parts Thereof from the
Federal Republic of Germany, (56 FR
31692, July 11, 1991) (Department’s
established practice to use date when
price and quantity terms are set as the
date of sale); see also Mitsubishi Elec.
Corp. v. United States, 700 F. Supp. 538,
561 (CIT 1988), aff’d. 898 F.2d 1577
(Fed. Cir. 1990)). The essential terms of
price and quantity are firm when they
are no longer within the control of the
parties to alter (see, e.g., Final
Determination of Sales at Less Than
Fair Value: Brass Sheet and Strip From
France, (52 FR 812, January 9, 1987)
(price term pegged to publicly quoted
metal prices considered definite and
fixed); Voss International v. United
States, 628 F.2d 1328 (CCPA 1980)
(price set in dollars was definite despite
provision for adjustment for currency
fluctuations because the parties had
nothing more to negotiate regarding
price); Final Results of Antidumping
Administrative Review: Titanium
Sponge From Japan, (54 FR 13403, April
3, 1989) (absolute quantity was fixed
and definite because contract required
customer to purchase all that customer
required)). Additionally, the Department
often looks to the course of conduct
between the parties in evaluating
whether a written document represents
a binding agreement (see, e.g., Final
Determination of Sales at Less Than
Fair Value: Grey Portland Cement and
Clinker from Mexico, 55 FR 29244, July
18, 1990) (parties had begun
performance pursuant to a letter
agreement that Department found
established a definite price and
quantity); Crankshafts, at 28175 (the
parties clearly acted in a manner
consistent with a meeting of the minds
that there was a binding agreement
because production, acceptance of
delivery and payment were in accord
with the price and quantity of the
written purchase order)).

Evidence on the record demonstrates
that each of the contracts Chang Chun
entered into during mid-February 1995
were binding agreements for purposes of
establishing date of sale. Each of these
written agreements, referred to by
respondent as long-term purchase
orders, set definite price and quantity
terms and were signed by the seller
Chang Chun and by each purchaser.
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Moreover, for each agreement, the
parties’ later course of conduct
evidenced that there was a meeting of
the minds as to the essential terms, the
price and quantity, because neither
price nor quantity were altered in the
course of performance.

Petitioner argues that Chang Chun
had not fully delivered all of the
guantity to any of the purchasers within
the stated delivery period, and points to
this fact as evidence that none of the
long-term contracts had set firm
quantities, hence, none were binding
agreements. However, each long-term
contract merely set out a delivery
schedule wherein deliveries were to be
made in installments which Chang
Chun was to deliver when inventory
was sufficient and its capacity to
transport was available. Such language
demonstrates that delivery was not
intended by either party to be an
essential term in the agreement. Unlike
a circumstance where the parties
intentionally make time of the essence,
these long-term contracts did not
provide that delivery within a date
certain was material (see, e.g., Final
Determination of Sales at Less Than
Fair Value: Oil Country Tubular Goods
From Argentina, 60 FR 33539, June 28,
1995)(OCTG from Argentina) (where the
Department found that a change in
delivery terms did not alter the date of
sale because the parties themselves did
not treat the delivery terms as material
to the long-term contract)). The fact that
at the end of the delivery time period
Chang Chun sent out written extensions
of delivery to each purchaser, and that
each purchaser accepted deliveries of
PVA pursuant to the delivery extension,
is consistent with the conclusion that
delivery terms were not essential to the
contract. The Department has often
found that changes in non-essential
terms do not alter the date of sale. See
Final Determination of Sales at Less
Than Fair Value: Aramid Fiber Formed
of Poly-Phenylene Terephthalamide
From the Netherlands, (59 FR 23684,
May 6, 1994); see also General Electric
Co. v. United States, Slip. Op. 93-55
(CIT 1993)).

Moreover, record evidence
demonstrates that Chang Chun had
substantially performed on each long-
term contract within the time set out in
the delivery schedule and that every
purchaser had accepted late delivery of
remaining quantities at the price set out
in the contracts. This course of conduct
indicates that the parties acted in a
manner consistent with their respective
obligations under these agreements,
even though all quantities were not
delivered in strict accordance with the
delivery schedule.

Lastly, we do not view the fact that
respondent continued to record
shipments made pursuant to the long-
term contracts as it had recorded
shipments made pursuant to spot sales
as evidence that the long-term contracts
were not binding agreements. The
record-keeping was not inconsistent
with the long-term contracts. For these
reasons, we find that the purchase
orders at issue are binding contracts.
Therefore, we have used the date of the
purchase orders as the date of sale.

Comment 2: Long-term Purchase
Orders in the Ordinary Course of Trade.

Petitioner argues that, if the
Department accepts the home market
long-term purchase orders as POI sales,
shipments made pursuant to these
orders should be considered outside the
ordinary course of trade. According to
petitioner, these sales represent a
significant deviation from Chang Chun’s
prior sales practice in terms of the
manner in which sales are negotiated,
and in the large volume covered. In
addition, petitioner notes that these
long-term orders are the first and only
ones in the home market during the POI.

Chang Chun, supported by Monsanto,
contends that the sales are in the
ordinary course of trade because: (1) the
purchase orders covered all standard
grades of PVA and involved a large
percentage of POI sales; (2) additional
purchase orders were issued subsequent
to the original ones; (3) the products
were sold through Chang Chun’s major
channel of distribution; and (4) the sales
were not unrepresentative or
aberrational in nature. Furthermore,
Chang Chun states that, although these
purchase orders were part of a new sales
and marketing strategy in response to
growing competition, they are not
uncommon in this industry.

DOC Position: We disagree with
petitioner. It is the Department’s
established practice to include home
market sales of such or similar
merchandise unless it can be
established that such sales were not
made in the ordinary course of trade
(see Final Determination of Sales at Less
Than Fair Value: Stainless Steel Angles
from Japan, 60 FR 16608, March 31,
1995). Section 773(a)(1)(B)(i) of the Act
provides that NV shall be based on the
price at which the foreign like product
is sold in the exporting country in the
ordinary course of trade for home
market consumption. Section 771(15) of
the Act states that “* * * ‘ordinary
course of trade’ means the conditions
and practices which, for a reasonable
time prior to the exportation of the
subject merchandise, have been normal
in the trade under consideration with

respect to the merchandise of the same
class or kind * * *,

In determining whether sales are
made outside the ordinary course of
trade, the Department typically
examines several factors taken together
with no one factor dispositive. Further,
the SAA at 842843 states that sales are
outside the ordinary course of trade
when the “* * * sales or transactions
have characteristics that are not
ordinary as compared to sales or
transactions generally made in the same
market.” This statement also provides
guidance to the Department in
considering unusual product
specifications, aberrational prices,
unusual terms of sale, or other factors
that may make sales extraordinary for
the market in question. None of these
sales involved unusual product
specifications, rather, the contracts
covered all standard grades of PVA. The
purchasers were established PVA
customers that Chang Chun had dealt
with in the past. Although the prices
under these contracts differed from
spot-sale prices offered previously, we
do not consider such prices to be
unusual given the nature of a long-term
contract.

Although the long-term purchase
orders may have been new to Chang
Chun, there is no evidence that such
long-term contracts are unusual or
extraordinary for the Taiwan PVA
market. Further, we found that,
following the institution of the purchase
order system, Chang Chun consistently
conducted business according to this
system.

While the volume of these long-term
contract sales was much greater than
what Chang Chun had been selling
previously on a spot sale basis, there is
no evidence on the record that indicates
that high volume sales were not part of
the normal course of trade in the
Taiwan market for a reasonble time
prior to the exportation of the subject
merchandise. In the past, the
Department has said that the number of
sales or the volume sold are not, in and
of themselves, dispositive (see Final
Results of Antidumping Administrative
Review: Certain Welded Carbon Steel
Standard Pipes and Tubes From India,
56 FR 64753, December 12, 1991).
Therefore, we have determined that
these sales were made in the ordinary
course of trade and included these sales
in our normal value calculation.

Comment 3: Price Averaging and
Time Periods.

Petitioner argues that calculating a
single POI weighted- average price for
each product results in distortive
comparisons between EP and NV due to
the high volume of home market sales
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at the end of the POI pursuant to the
long-term purchase orders. Petitioner
submitted a number of statistical
analyses to demonstrate the relationship
between time and U.S. prices. Based on
these analyses, petitioner contends that
the price changes over the POI are
significant and warrant the use of
monthly, rather than POI, weighted-
averages for price comparisions. In
support of its position, petitioner argues
that there is no statutory preference for
using POI price averages, and that the
monthly average methodology will
satisfy the requirement of the URAA
regarding contemporaneous sales
comparisons.

Chang Chun, supported by Monsanto,
responds that POI averages should be
used in this case. Both parties contend
that the Department was correct in the
preliminary determination by
establishing POI averages as the normal
methodology for investigations. Based
on its own statistical analyses,
Monsanto asserts that the petitioner’s
analyses are faulty and that the
relationship between time and price is
relatively weak. Monsanto also contends
that the petitioner’s application of a
statistical analysis methodology used in
adminstrative reviews is inappropriate
for this investigation, because petitioner
limited the analysis to certain sales and
based its results on criteria applicable to
administrative reviews, but not
investigations. Based on all of these
factors, Monsanto contends that there is
no basis to conclude that the price
changes over the POI are significant,
and thus no reason for the Department
to abandon POI averages in favor of
monthly averages.

DOC Position: Section 777A(d)(1)(A)
gives the Department the explicit
authority to use certain methods for
comparing prices in determining
whether sales at less than fair value
exist. The Department may employ an
average-to-average comparison of U.S.
sales to the relevant home market or
third country sales or rely on individual
sales transactions for comparisons in
both markets (see section
777A)(1)(A)(i) & (ii)). In applying an
averaging approach, the SAA states that,
in determining sales comparability for
purposes of inclusion in a particular
average, time is a factor which may
affect the comparability of sales (SAA at
842-843).

As stated in our Notice of Proposed
Rulemaking and Requests for Public
Comment, 61 FR 7308, 7349 (February
27, 1996) (Proposed Regulations), the
Department proposes that normally we
will calculate an average to average
comparison by weight-averaging sales
during the entire POI. However, the

Deparment may resort to shorter time
periods where the normal values, export
prices, or constructed export prices for
sales included in an averaging group
differ significantly over the course of the
POI.

We agree with petitioner that time
significantly influences price
comparability in this case. An analysis
of the record evidence indicates that
price trends in the United States and
Taiwan were essentially moving in
tandem, i.e., steadily rising over the
POI, as were cost trends (see Price
Analysis Memorandum dated March 20,
1996). This data tends to support the
fact that prices of PVA and costs for its
main input, vinyl acetate monomer
(VAM), were influenced to a significant
extent by world market prices.
Notwithstanding this fact, and in the
face of an upwardly moving cost trend
during the POI, in the last six weeks of
the POI Chang Chun departed from its
normal spot sale selling practice and
entered into several long-term contracts
at prices which diverged significantly
from the price trends in the first ten and
a half months, and for considerably
different quantities than what
respondent had been selling previously
through spot sales over a comparable
time period.

The record evidence shows a distinct
dividing line between price trends in
the home market prior to February 15,
1995, when the first of the long-term
contracts was entered into. While the
price trend in the United States did not
significantly differ in the last month and
a half from the price trend evident
throughout the first ten and a half
months of the POI, the price trend in
Taiwan in the last month and a half of
the POI changed significantly from that
of the first ten and a half months.
Therefore, we find that price trends for
NV differed significantly over time. This
approach is consistent with the
Department’s past practice in such cases
as Final Determination of Sales at Less
Than Fair Value: Nitrocellulose From
Brazil, 55 FR 23120 (June 6, 1990)
(influence of time on home market sales
in hyperinflationary economy), and
Final Determination of Sales at Less
Than Fair Value: Fresh Kiwi Fruit From
New Zealand, 57 FR 13695 (April 17,
1992) (influence of time on home
market sales of perishable agricultural
products).

Moreover, the change in the home
market price trends was accompanied
by a change in selling practice from
selling PVA on a spot sale basis to
entering into long-term contracts for
guantities to be delivered over a
substantially longer time period. Thus,
the change in selling practice enhanced

the effect of time on price
comparability. Because time affects
price comparability, we have used two
averaging periods: period 1,
encompassing sales from April 1, 1994
to February 14, 1995, and period 2,
covering sales from February 15, 1995 to
March 31, 1995. These averages
calculated by the Department effectively
take into account the effect of time on
price comparability.

The monthly averaging proposed by
petitioner is unnecessary. Because price
trends in both markets closely tracked
each other except in the last 6 weeks of
the POI, as described above, the
evidence indicates that price
comparability is unaffected by time in
the first ten and half months of the POI.
We reviewed the data submitted by
petitioner and found insufficient
information concerning the assumptions
petitiioner relied upon to perform its
statistical tests. As a result, we have
concluded that the monthly averages
proposed by petitioner are unwarranted
(see Price Analysis Memorandum).

Comment 4: Level of Trade.

Chang Chun and Monsanto argue that
comparisons should be made at the
same level of trade, which they define
as the position of the customer within
the channels of distribution. Both
parties contend that, pursuant to section
773(@)(7)(A), the “functions of the
seller”” analysis is only relevant when
examining whether a level of trade
adjustment should be applied.
Accordingly, these parties contend that
comparisons should be made at the
same level of trade, defining
“distributors”, “end-users”’, and
“retailers’ as distinct levels of trade.
These parties further assert that a
“retailer” level of trade exists as a
separate level of trade in the home
market. In support of this argument,
Monsanto adds that a pattern of
consistent price differences supports
consideration of customer groups as a
separate level of trade and, in this
regard, sales to retailers qualify as a
distinct level of trade.

Petitioner claims that a “‘retail” level
of trade does not exist for this industry
and therefore sales to such customers
should not be considered to be at a
separate level of trade.

DOC Position: Levels of trade are
defined by the functions of the seller,
not the class of customer. Level of trade
is defined as the *“. . . difference
between the actual functions performed
by the sellers at the different levels of
trade in the two markets” (section
773(@)(7)(A)(i) of the Act; see also
Preliminary Determination of Sales at
Less Than Fair Value: Certain Pasta
from Italy (61 FR 7472, February 28,
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1996) and Preliminary Results of
Antidumping Administrative Review:
Stainless Steel Wire Rod from France
(61 FR 8915, March 6, 1996). As
discussed above, we found no
differences in selling functions between
the customer categories defined by
Chang Chun, nor did Chang Chun claim
any differences in selling functions
between these categories.

Accordingly, we find no basis for
considering any of these categories to be
separate levels of trade.

Although we have rejected the
contention that the class of the customer
forms the basis for level of trade, in
composing an averaging group,
customer classification is a factor the
Department may take into account (see
SAA). The record establishes that there
are distinct customer classifications in
both markets, and that Chang Chun
offered significantly different prices,
depending on the customer category
(including different prices to home
market retailers). Therefore, we have
made comparisons of average prices
within the same customer class
wherever possible. Where such
comparisons were not possible, we
made comparisons without regard to
customer class.

Comment 5: Discounts and Rebates on
Home Market Sales.

Petitioner contends that, because the
Department was unable to verify
reported per-unit amounts of ‘““‘quantity
discounts’ and “‘special discounts’ on
home market sales, all such discount
claims should be rejected. Further,
petitioner notes that some of these
“discounts”, which we considered as
rebates in the preliminary
determination, were granted after the
filing of the petition and therefore
should be rejected in accordance with
Department practice (see Final
Determination of Sales at Less Than
Fair Value: Color Negative Photographic
Paper and Chemical Components
Thereof from Japan, 59 FR 16177, April
6, 1994).

Chang Chun responds that, although
the classification of a discount as a
“‘quantity” or “special” discount may
have been incorrect, the Department
was able to verify that the customer
received discounts equal to the amount
claimed on each transaction. Chang
Chun adds that its discount policy was
consistent between the period prior to
the filing of the petition, and the period
subsequent to it. Thus, Chang Chun
contends that there is no relationship
between its discount programs and the
filing of the petition and, therefore,
Chang Chun’s discount claims should
be accepted as claimed.

DOC Position: We were unable to
verify the specific discount amounts
claimed for individual home market
transactions. Therefore, we cannot
accept the transaction-specific amounts
claimed for these transactions. We were
able to verify, however, that certain
customers received credits after sales
that equalled the total amounts of
‘“‘quantity’ or “special’’ discounts
claimed for sales to that customer.
Further, we verified that Chang Chun’s
normal practice was to grant its
customers periodic discounts in the
form of credits, or rebates, based on the
volume of PVA purchases (see Chang
Chun Sales Verification Report at pages
10 and 11).

While Chang Chun may have granted
some of these discounts after the filing
of the petition, in most cases, the
discounts were granted for sales made
prior to the petition filing on the same
basis, and in the same manner as such
payments had been made, and credits
had been granted prior to the filing of
the petition. We found no evidence to
conclude that post-petition discounts
were granted for programs established
after the filing of the petition. Thus, we
find no basis to reject these discount
claims solely because the customer
received them after the petition was
filed.

Because Chang Chun’s revenues from
PVA sales were reduced by these
discounts amounts, we have revised the
“quantity’’ and “‘special’”’ discount
amounts in the calculation of normal
value by allocating the total of these
discounts equally among eligible sales
to each eligible customer on the basis of
the respective total discount amounts
and sales value to that customer.

Comment 6: Quantity Discount Claim.

Chang Chun argues that, because it
granted quantity discounts on at least
20% of its sales, NV should be
calculated based on sales with quantity
discounts, as provided for under 19 CFR
353.55(b)(1) of the Department’s pre-
URAA regulations. Accordingly, Chang
Chun states that EP should be adjusted
to reflect the quantity discount granted
to comparable sales in the home market.

Petitioner contends that the quantity
discounts claimed on home market sales
should be rejected because the
Department was unable to verify that
guantity discounts were actually
granted on a unified basis to
substantially all of Chang Chun’s home
market customers. Petitioner also argues
that the Department was unable to
verify that such discounts actually
applied to 20% of home market sales.

DOC Position: We agree with
petitioner. To be eligible for a quantity-
based discount, a respondent must

demonstrate that the discounts reflect
savings specifically attributable to the
production of the different quantities, or
that the respondent granted quantity
discounts of at least the same magnitude
on 20% or more of sales of such or
similar merchandise (see 19 CFR
353.55(b)). If either of these tests is met,
the Department applies a discount
adjustment equal to the minimum
discount given.

As discussed in Comment 5, Chang
Chun could not demonstrate that the
specific amounts claimed as “quantity
discounts’ on specific transactions had
any connection to the quantity sold, but
rather, as described above, these
discounts were in the nature of volume
rebates. Moreover, the Department also
requires a respondent to establish that it
gave discounts on a uniform basis,
which were made available to
substantially all home market customers
(see, e.g., Final Determination of Sales
at Less Than Fair Value: Brass Sheet
and Strip from the Netherlands, 53 FR
23431, June 22, 1988). This requirement
was expressed in the Department’s
antidumping questionnaire at pages B—
15 and B-16. However, Chang Chun
made no attempt to demonstrate this;
indeed, Chang Chun specifically stated
that only customers classified as
“distributors’ were eligible for the
“home market quantity discount
program” (see, e.g., letter from Ablondi,
Foster, Sobin & Davidow to Ronald
Brown of September 19, 1995, at page
3). Accordingly, we have disallowed
this claimed adjustment.

Comment 7: Treatment of U.S. Tolled
Sales.

Chang Chun argues that the
Department should follow its *“long
established past practice” and estimate
a separate dumping margin for its tolled
sales (i.e., vinyl acetate monomer owned
by a U.S. customer but further processed
into PVA by Chang Chun) by comparing
Chang Chun’s price for tolling to Chang
Chun’s tolling cost.

Petitioner states that the Department
should not analyze these tolled
transactions because the U.S. customer
withdrew its request that a separate
margin be calculated for these sales, and
the Department has already determined
not to analyze these sales (See
Memorandum to Barbara Stafford dated
August 8, 1995).

DOC Position: We agree with
petitioner. As stated in the
memorandum cited by the petitioner, as
a result of the customer’s withdrawal of
its request for a separate rate in the
investigation, and that the customer’s
participation is not otherwise essential
to this investigation, we have not
included tolled transactions in our



Federal Register

/ Vol. 61, No. 62 / Friday, March 29, 1996 / Notices

14071

investigation. We note that our past
practice of analyzing tolling transactions
has changed. The party contracting for
the tolling, rather than the processor,
will be considered the producer/
exporter of the merchandise (see
Proposed Regulations, section
353.401(h) at 7381, as well as discussion
at 7330).

Comment 8: Allocation of Acetic Acid
Costs for COP Analysis.

Petitioner does not object to Chang
Chun’s treatment of PVA and acetic acid
as coproducts of a joint production
process. Petitioner does, however, object
to the respondent’s allocation of the
joint production costs on the basis of the
two product’s relative production
volumes. Petitioner asserts that because
PVA has a significantly higher per-unit
value than acetic acid, production costs
should be allocated to the coproducts
based upon their relative sales values.
Petitioner adds, however, that if the
Department determines not to apply a
value-based allocation methodology in
computing the costs of PVA and acetic
acid, then it should treat acetic acid as
a byproduct by allocating all costs to
PVA and offsetting such costs by
revenues earned from acetic acid sales.

Chang Chun defends its treatment of
acetic acid as a coproduct as well as its
volume-based cost allocation
methodology and urges the Department
to rely on these methodologies in order
to compute PVA costs for the final
determination. According to Chang
Chun, acetic acid is a coproduct of PVA
because it meets each of the
Department’s criteria for identifying and
accounting for jointly-produced
merchandise as either byproducts or
coproducts. Chang Chun also maintains
that the production volume allocation
methodology it used to compute PVA
costs for COP and CV is the same
method used by the company to
compute both PVA and acetic acid costs
in its normal books and records. Chang
Chun adds that its volume-based cost
allocation method is acceptable under
Taiwan'’s generally accepted accounting
principles (GAAP), and it was in place
at the company for several months prior
to the filing of the petition.

Monsanto supports Chang Chun’s
accounting treatment of PVA and acetic
acid as coproducts, and agrees with the
respondent that its volume-based
allocation methodology is appropriate
in this case.

DOC Position: We agree with both
petitioner and Chang Chun that acetic
acid should be treated as a coproduct of
PVA production. As discussed in our
preliminary determination, we analyzed
four of the five specific factors that the
Department relies on in determining

whether a product should be treated as
a coproduct (see Memorandum from Art
Stein to Chris Marsh, September 29,
1995). Based on our analysis and our
verification findings, we have now
examined all of these factors and have
concluded that acetic acid is a
coproduct in the production process of
polyvinyl alcohol (see, also, Elemental
Sulphur from Canada; Final Results of
Antidumping Finding Administrative
Review, 61 FR 8239, March 4, 1996).
Having made that determination,
however, we disagree with Chang
Chun’s contention that its volume-based
cost allocation methodology is
appropriate in this instance.

Like other joint production processes,
PVA production is characterized by
certain joint costs which cannot readily
be identified or traced to the individual
products resulting from the joint
processing performed in the
manufacture of PVA. In PVA
production, chemical inputs are mixed
together in a process that results in two
distinct products: PVA and acetic acid.
These products are produced
simultaneously up to a point, the split-
off point, after which they become
physically separated from one another.
This situation presents a unique cost
allocation issue because prior to the
physical split-off point, the production
costs, like the joint products themselves,
are commingled. We note that this
situation differs from cost allocations
found in a batch production process
which yields two or more grades of a
single product (e.g., steel bar). In such
situations, the individual units of
production can be identified, apart from
one another, throughout the production
process, thus presenting a readily
identifiable basis upon which to allocate
costs. In contrast, where a single process
commingles inputs up to a split-off
point, allocating joint costs to the
distinct products becomes more
difficult.

While there are several acceptable
methods of allocating joint costs among
simultaneously produced coproducts, in
general, each of these acceptable
methods is based on either some
measure of relative value or on the
physical units produced (e.g., number of
units, weight, etc.) (See Cost
Accounting: A Managerial Emphasis,
Charles T. Horngren, 5th edition,
Prentice-Hall Inc., pp. 531-539). The
choice of allocation method can have a
profound impact on the outcome of
relative costs, depending on the
significance of the joint costs involved
and the nature of the products resulting
from the process.

This case presents an additional
complication because of the

involvement of Dairen, an affiliated
supplier, which produces VAM and
sells it to Chang Chun. VAM is the
major raw material input in PVA
production. Chang Chun, in turn, uses
the VAM (from Dairen) to produce PVA
and acetic acid. Chang Chun then sells
much of its acetic acid production back
to Dairen which, in turn, uses it as a
major input in its production of VAM.
Because of the nature of this cycle and
the affiliation between Chang Chun and
Dairen, it is important that the method
used to allocate joint costs not distort
the cost of PVA and acetic acid.

Section 773(f)(1)(A) of the Act
provides that the Department will
calculate costs based on the records of
the producer of the merchandise, if such
records are kept in accordance with the
GAAP of the exporting country and
reasonably reflect the costs associated
with the production and sale of the
merchandise (see also Final
Determination of Sales at Less Than
Fair Value: Canned Pineapple Fruit
From Thailand, (Canned Pineapple), 60
FR 29559, June 5, 1995, where we stated
that the Department’s practice is to
adhere to an individual firm’s recording
of costs in accordance with GAAP of its
home country if the Department is
satisfied that such principles reasonably
reflect the costs of producing the subject
merchandise). The Department’s
practice has been sustained by the Court
of International Trade (CIT) (see, e.g.,
Laclede Steel Co. v. United States, Slip
Op. 94-160 at 21-25 (CIT October 12,
1994), where the CIT upheld the
Department’s decision to reject
respondent’s reported depreciation
expenses in favor of verified
information obtained directly from the
company’s financial statements that was
consistent with Korean GAAP). In
addition, pursuant to section
773(f)(1)(A), the Department may only
consider evidence from an exporter or
producer regarding the proper allocation
of costs if such allocations have been
used historically by the exporter or
producer (emphasis added).

Under its current accounting system,
Chang Chun allocates joint production
costs based on the relative production
volumes of PVA and acetic acid.
According to the company’s financial
statements, the current allocation
methodology is accepted under
Taiwan’s GAAP. Although the
company’s financial statements indicate
that this allocation methodology is in
accordance with its home country
GAAP, we note that Taiwan’s GAAP
does not endorse this methodology as
the only acceptable cost allocation
methodology. In fact, during
verification, company officials stated
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that they did not know how costs had
been allocated under the earlier method
(see Cost Verification Report at page 2),
however, they stated that the company’s
previous allocation methodology was
also in accordance with Taiwan’s
GAAP.

Chang Chun’s current cost allocation
methodology was adopted in 1994. Prior
to 1994, the company relied upon a
different methodology to allocate costs
between PVA and acetic acid. As noted
above, company officials could not
explain the basis for the earlier
methodology. Accordingly, based on our
verification findings, we cannot
conclude that a volume-based allocation
has been used historically by Chang
Chun.

Moreover, we find that in this case,
the allocation of costs equally to each
kilogram produced results in an
unreasonable division of joint
production costs between PVA and
acetic acid. Basing the allocation of
costs solely on production volume
ignores the vastly different revenue-
producing powers of the joint products
at issue in this case. Specifically, while
the relative volumes of Chang Chun’s
PVA and acetic acid output are almost
equal, the price commanded by PVA is
much greater than that of acetic acid.
Thus, the company’s volume-based cost
allocation results in large profits
accruing to PVA, while significant
losses result from the sale of acetic acid.
The Department, therefore, has
determined that it is appropriate to
reject Chang Chun’s volume-based
allocation methodology because it does
not reasonably reflect the costs
associated with the production and sale
of PVA, as required by statute (see also
Canned Pineapple, where the
Department rejected respondent’s
argument for a weight-based joint cost
allocation for pineapple and used a
value-based cost allocation, citing as
one of its reasons the relationship of the
revenue-producing powers of the joint
products that resulted from the
pineapple production process).

As noted above, the need for an
appropriate allocation method for joint
costs is made all the more important in
this case because of the unique nature
of the transactions between Chang Chun
and its affiliated supplier, Dairen.
Because costs are over-allocated to
acetic acid as a result of Chang Chun’s
volume-based methodology, such costs
may not be fully recovered when the
acetic acid is sold to Dairen. In turn, the
cost of VAM produced from acetic acid
may be understated when it is resold to
Chang Chun for PVA production.

Given the fact that we cannot rely
upon Chang Chun’s own allocation

methodology, the vastly different
revenue-producing powers of the two
joint products, and the fact that the
affiliation between Chang Chun and
Dairen has the potential to result in
understatement of certain PVA costs, we
believe a value-based allocation
methodology produces a more
reasonable and accurate reflection of
costs in this case.

Therefore, we are allocating joint
production costs between PVA and
acetic acid using the relative value of
each product calculated on the basis of
a two-year period prior to the POI (see
Canned Pineapple). We believe that by
using sales of both products over an
extended period prior to this
investigation, prices can reasonably be
relied upon to form the basis for
allocating joint production costs,
particularly in this case where acetic
acid and PVA are commodity products,
and their selling prices are influenced
by world market forces of supply and
demand.

Comment 9: Chang Chun’s VAM Cost.

Petitioner claims that Chang Chun
incorrectly valued VAM that it
purchased from Dairen, an affiliated
supplier of VAM, at the transfer price
for those months in which the transfer
price was less than Dairen’s COP.
Accordingly, petitioner contends that
the Department should adjust Chang
Chun’s VAM cost for the specific
purchases of VAM that were made at
less than Dairen’s monthly COP.

DOC Position: We disagree with
petitioner. We verified that, for each
month of the POI, the transfer price paid
by Chang Chun for its VAM purchases
from Dairen exceeded Dairen’s COP. We
therefore relied on the transfer price
between the two affiliated companies as
the basis for valuing VAM in our
calculation of Chang Chun’s COP.

Comment 10: Unreconciled
Differences Between Chang Chun’s
Records and Questionnaire Response.

Petitioner notes that during
verification, the Department found
unreconciled differences in PVA costs
between Chang Chun’s internal books
and the costs as submitted to the
Department in its questionnaire
response. Most of these discrepancies
related to the cost of material inputs for
PVA production. Petitioner maintains
that the Department should increase
Chang Chun’s reported PVA costs to
reflect the additional costs that result
from these discrepancies.

DOC Position: We agree with
petitioner. At verification, Chang Chun
informed the Department that it had
detected a clerical error in its
submission which underreported its
material costs. For the final

determination, we increased material
costs to account for this error. Our
correction of this error resolves the
discrepancies noted by petitioner.

Comment 11: Depreciation.

Petitioner claims that the Department
should adjust depreciation expense
incurred for PVA production to reflect
the amount reported in Chang Chun’s
financial statements, rather than the
amount reported for tax purposes
(which Chang Chun reported in its
questionnaire response). Petitioner
contends that the Department’s normal
methodology is to rely on costs recorded
for financial statement purposes unless
there is reason to believe that such costs
are distortive.

Chang Chun claims that petitioner’s
suggested depreciation adjustment
relates to the boiler department’s
cogeneration equipment, which
produces power and steam used by not
only the PVA/acetic acid cost center,
but also by non-subject product cost
centers. Therefore, Chang Chun asserts
that any depreciation adjustment should
be limited to PVA/acetic acid’s
percentage share of the costs of the
boiler department.

DOC Position: We agree with
petitioner that Chang Chun
underreported its submitted
depreciation expense. The Department
normally requires that a respondent
report depreciation expense calculated
based on the methods it normally uses
for financial statement purposes, unless
such methods distort production costs.
We also agree with Chang Chun that
PVA/acetic acid production should only
be allocated with its share of the costs
associated with the co-generation
equipment. Based on our review of
Chang Chun'’s fixed asset and
depreciation records during verification,
we found no reason to believe that
Chang Chun’s method of computing
depreciation expense for financial
statement purposes distorts the
company’s PVA production costs. We
therefore adjusted the company’s
submitted tax basis depreciation
expense to reflect depreciation
computed for PVA/acetic acid
production assets based on Chang
Chun’s normal financial statement
depreciation method.

Comment 12: Over-packing.

Petitioner asserts that because Chang
Chun systematically over-packs PVA
above the nominal weight and the
customer pays for only the nominal
weight, PVA’s COP should be adjusted
in order to equate the cost of the
product as packed with the price of the
product as sold.

Chang Chun claims that because sales
are recorded on the basis of nominal
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quantities rather than the over-packed
quantities, in order to be consistent,
Chang Chun records production based
on nominal quantities. Thus, Chang
Chun asserts that there is no need for
the Department to adjust the company’s
costs to reflect the over-packed
quantities.

DOC Position: We verified that both
production and sales were reported
based on nominal weight, therefore, no
further adjustment is necessary.

Comment 13: Dairen’s VAM Costing
Issues.

Petitioner notes that Dairen shut
down its plant in January 1994 and
asserts that the costs of the shutdown
should be included as part of Dairen’s
1994 VAM production costs. Petitioner
also claims that Dairen’s VAM COP
should be increased to account for the
cost of purchased liquid nitrogen.
Furthermore, petitioner contends that
the Department should reject Dairen’s
allocation of engineering and indirect
labor costs to non-subject merchandise
because it represents a deviation from
Dairen’s 1994 audited financial
statements and is merely an internal
management estimate founded upon no
verifiable, objective criteria.

Chang Chun maintains that, since
Dairen’s plant maintenance shutdown
occurred prior to the POI, no adjustment
to include any portion of these costs is
necessary. Chang Chun also claims that
Dairen’s purchased nitrogen was sold at
a profit and that the cost of the nitrogen
should not be charged to VAM
production because the sales revenue
was not deducted from the production
costs. Furthermore, Chang Chun asserts
that, because both its engineering and
indirect labor costs benefit VAM and
PVA emulsions production, its
allocation of these costs to both
products is appropriate.

DOC Position: We agree with
petitioner that a portion of Dairen’s
plant shutdown costs should be added
to Dairen’s reported cost of producing
VAM because we consider the
shutdown costs a form of major
maintenance which benefits production
over the entire POI. Accordingly, a pro
rata share of the shutdown costs
incurred in the one month of 1994 that
is part of the POI should be allocated to
the cost of producing VAM during the
POI.

Because the cost of VAM used in the
production of PVA is based upon the
transfer price, no adjustment is
required. Dairen’s transfer price to
Chang Chun exceeds its COP for VAM
(including the cost of purchased liquid
nitrogen). Therefore there would be no
impact on Chang Chun’s COP for PVA.

Lastly, we disagree with petitioner
that Dairen’s allocation of engineering
and indirect labor costs to non-subject
merchandise should be rejected. During
verification, we found that these
engineering and indirect labor costs do
benefit certain non-subject products.
Accordingly, we consider it reasonable
to allocate these costs to non-subject
merchandise.

Continuation of Suspension of
Liquidation

In accordance with section 733(d) of
the Act, we are directing the Customs
Service to continue to suspend
liquidation of all entries of PVA from
Taiwan, as defined in the ““Scope of
Investigation’ section of this notice, that
are entered, or withdrawn from
warehouse for consumption, on or after
October 10, 1995, the date of
publication of our preliminary
determination in the Federal Register.
The Customs Service shall require a
cash deposit or posting of a bond equal
to the estimated amount by which the
normal value exceeds the export price,
as shown below. This suspension of
liquidation will remain in effect until
April 7, 1996 (i.e., six months after the
effective date of these instructions), in
accordance with section 733(d) of the
Act.

The weighted-average dumping
margins are as follows:

Weight-
ed-aver-
age
margin
percent-
age

Exporter/manufacturer

Chang Chun Petrochemical Co.,
19.21
19.21

The all others rate applies to all
entries of subject merchandise except
for entries of merchandise produced by
Chang Chun.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the ITC of our
determination. As our final
determination is affirmative, the ITC
will determine whether these imports
are causing material injury, or threat of
material injury, to the industry within
45 days. If the ITC determines that
material injury, or threat of material
injury, does not exist, the proceeding
will be terminated and all securities
posted will be refunded or cancelled. If
the ITC determines that such injury
does exist, the Department will issue an
antidumping duty order directing
Customs officials to assess antidumping

duties on all imports of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the effective date of the suspension
of liquidation.

This determination is published
pursuant to section 735(d) of the Act.

Dated: March 21, 1996.
Susan G. Esserman,

Assistant Secretary for Import
Administration.

[FR Doc. 96-7636 Filed 3—28-96; 8:45 am]
BILLING CODE 3510-DS—P

[A-533-809]

Certain Forged Stainless Steel Flanges
From India; Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Preliminary Results of
Antidumping Duty Administrative
Review.

SUMMARY: In response to a request from
one respondent, the Department of
Commerce (the Department) has
conducted an administrative review of
the antidumping duty order on certain
forged stainless steel flanges (flanges)
from India. The review covers one
manufacturer/exporter of the subject
merchandise to the United States for the
period February 9, 1994 through January
31, 1995.

We have preliminarily determined
that U.S. sales have been made below
the normal value (NV). If these
preliminary results are adopted in our
final results of administrative review,
we will instruct U.S. Customs to assess
antidumping duties equal to the
difference between the United States
price (USP) and the NV. Interested
parties are invited to comment on these
preliminary results. Parties who submit
arguments in this proceeding are
requested to submit with the argument
(1) a statement of the issue, and (2) a
brief summary of the argument.
EFFECTIVE DATE: March 29, 1996.

FOR FURTHER INFORMATION CONTACT:
John Kugelman, Office of Antidumping
Compliance, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230, telephone: (202)
482-5253.

SUPPLEMENTARY INFORMATION:
Background

On February 9, 1994, the Department
published in the Federal Register (59
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FR 5994) the antidumping duty order on
certain forged stainless steel flanges
from India. On January 12, 1995, the
Department published in the Federal
Register a notice of “Opportunity to
Request an Administrative Review’ of
this antidumping duty order for the
period of February 9, 1994 through
January 31, 1995 (60 FR 6524). We
received a timely request for review
from the respondent, Akai Impex, Ltd.
(Akai). On February 15, 1995, the
Department initiated a review of Akai
(60 FR 8629). The period of review
(POR) is February 9, 1994 through
January 31, 1995.

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act.

Scope of the Review

The products covered by this order
are certain forged stainless steel flanges
both finished and not-finished,
generally manufactured to specification
ASTM A-182, and made in alloys such
as 304, 304L, 316, and 316L. The scope
includes five general types of flanges.
They are weld neck, used for butt-weld
line connection, threaded, used for
threaded line connections, slip-on and
lap joint, used with stub-ends/butt-weld
line connections, socket weld, used to
fit pipe into a machined recession, and
blind, used to seal off a line. The sizes
of the flanges with the scope range
generally from one to six inches;
however, all sizes of the above
described merchandise are included in
the scope. Specifically excluded from
the scope of this order are cast stainless
steel flanges. Cast stainless steel flanges
generally are manufactured to
specification ASTM—-A-351. The flanges
subject to this order are currently
classifiable under subheading
7307.21.1000 and 7307.21.5000 of the
Harmonized Tariff Schedule of the
United States (HTSUS). The HTSUS
subheadings are provided for
convenience and customs purposes. The
written description of the scope of this
order remains dispositive.

The review covers one Indian
manufacturer/exporter, Akai, and the
period February 9, 1994 through January
31, 1995.

United States Price (USP)

In calculating USP for Akai, the
Department treated respondent’s sales
as export price (EP), as defined in
section 772(a) of the Act, because the

subject merchandise was sold to
unaffiliated U.S. purchasers prior to the
date of importation.

We calculated EP based on packed,
delivered, duty-paid prices to
unaffiliated customers in the United
States. We made deductions from the
gross unit price, where appropriate, for
inland freight-plant/warehouse to port
of exit, brokerage and handling,
international freight, and U.S. customs
duty, in accordance with section
772(c)(2)(A) of the Act. We added to the
gross unit price packing costs for
shipment to the United States, where
applicable, pursuant to section
772(c)(1)(A) of the Act.

No other adjustments to USP were
claimed or allowed.

Normal Value (NV)
A. Viability

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV, we compared Akai’s
volume of home market sales of the
foreign like product to the volume of
U.S. sales of the subject merchandise, in
accordance with section 773(a)(1)(C) of
the Act. Because Akai’s aggregate
volume of home market sales was less
than five percent of its aggregate volume
of U.S. sales for the subject
merchandise, we determined that the
aggregate quantity of the foreign like
product sold in the exporting country is
insufficient to permit a proper
comparison with the sales of the subject
merchandise to the United States.
Therefore, in accordance with section
773(a)(1)(B), we chose Canada as the
most appropriate third country market
for comparison.

B. Model Match

We first searched for the third country
model which is identical in
characteristics with each U.S. model.
When there were no contemporaneous
sales of identical merchandise, we
searched for the third country model
which is most like or most similar in
characteristics with each U.S. model. To
perform the model match, we first
searched for the most similar third
country model with regard to alloy. If
there were several third country models
with identical alloy, we then searched
among the models with identical alloy
for the most similar third country model
with regard to size. We continued this
process with regard to type and
standard. If, as a result of this analysis,
several third country models were
deemed equally similar, we chose the
third country model which, when
compared to the U.S. model, had the

lowest difference in variable cost of
manufacturing (difmer), provided the
difmer did not exceed 20 percent of the
total cost of manufacturing of the U.S.
model.

For those U.S. models where no
foreign like product was found with a
difmer of less than 20 percent, we
resorted to CV as the basis of NV, in
accordance with section 773(a)(4) of the
Act.

C. Constructed Value

In accordance with section 773(e) of
the Act, we calculated CV based on
Akai’s cost of materials and fabrication
employed in producing the subject
merchandise, selling, general and
administrative expense (SG&A) and
profit incurred and realized in
connection with the production and sale
of the foreign like product, and U.S.
packing costs. We used the costs of
materials, fabrication, and G&A as
reported in the CV portion of Akai’s
guestionnaire response.

We used the U.S. packing costs as
reported in the U.S. sales portion of
Akai’s questionnaire response. We
based selling expenses and profit on the
information reported in the third
country sales portion of Akai’s
questionnaire response. See Certain
Pasta from Italy; Notice of Preliminary
Determination of Sales at Less Than Fair
Value and Postponement of Final
Determination, 61 FR 1344, 1349
(January 19, 1996). For SG&A expenses
and actual profit, we used the average
of actual amounts incurred and realized
by Akai, in connection with the
production and sale of the foreign like
product in the ordinary course of trade,
for consumption in the foreign country,
in accordance with section
773(e)(2)(B)(ii) of the Act.

D. Price-to-Price Comparisons

For those price-to-price comparisons
where we did not resort to CV, we based
NV on the prices at which the foreign
like products were first sold for
consumption in the third country
market to an unrelated party, in the
usual commercial quantities and in the
ordinary course of trade and, to the
extent practicable, at the same level of
trade as the EP, in accordance with
section 773(a)(1)(B)(ii) of the Act. Akai
made all third country and EP sales of
subject merchandise to the same level of
trade. Pursuant to section 777A(d)(2) of
the Act, we compared the EPs of
individual transactions to the monthly
weighted-average price of sales of the
foreign like product. We made
adjustments, where applicable, for
expenses incident to placing the foreign
like product in condition packed ready
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for shipment to the place of delivery to
the purchaser, and for third country
credit expenses, in accordance with
section 773(a)(6)(B)(ii) of the Act. We
increased third country price by U.S.
packing costs in accordance with
section 773(a)(6)(A) of the Act and
reduced it by third country packing
costs in accordance with section
773(a)(6)(B) of the Act. Prices were
reported net of value-added taxes (VAT)
and, therefore, no adjustment for VAT
was necessary. In accordance with
section 773(a)(6)(C) of the Act, we
increased NV by adding U.S. credit
expense. No other adjustments were
claimed or allowed.

Preliminary Results of the Review.

As a result of this review, we
preliminary determine that the
following weighted-average dumping
margin exists:

Margin
Manufacturer/ .
exporter Period é%?]rt)
Akai Impex, 2/09/94-1/31/95 ...... 11.04
Ltd.

Parties to the proceeding may request
disclosure within five days of the date
of publication of this notice. Any
interested party may request a hearing
within 10 days of publication. Any
hearing, if requested, will be held 44
days after the date of publication, or the
first workday thereafter. Case briefs and/
or written comments from interested
parties may be submitted not later than
30 days after the date of publication.
Rebuttal briefs and rebuttals to written
comments, limited to issues raised in
the case briefs and comments, may be
filed not later than 37 days after the date
of publication. Parties who submit
argument in this proceeding are
requested to submit with the argument
(1) a statement of the issue and (2) a
brief summary of the argument. The
Department will issue the final results
of the administrative review, including
the results of its analysis of issues in
any such written comments or at
hearing, within 180 days of issuance of
these preliminary results.

The Department shall determine, and
Customs shall assess, antidumping
duties on all appropriate entries.
Individual differences between USP and
NV may vary from the percentages
stated above. The Department will issue
appraisement instructions directly to
Customs. The final results of this review
shall be the basis for the assessment of
antidumping dumping duties on entries
of merchandise covered by the
determination and for future deposits of
estimated duties.

Furthermore, the following deposit
requirements will be effective upon
completion of the final results of these
administrative reviews for all shipments
of Flanges from India entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided by
section 751(a)(1) of the Act: (1) the cash
deposit rate for Akai will be the rate
established in the final results of
administrative review; (2) for
merchandise exported by manufacturers
or exporters not covered in these
reviews but covered in the original less-
than-fair-value (LTFV) investigation or a
previous review, the cash deposit will
continue to be the most recent rate
published in the final determination or
final results for which the manufacturer
or exporter received a company-specific
rate; (3) if the exporter is not a firm
covered in these reviews, or the original
investigation, but the manufacturer is,
the cash deposit rate will be that
established for the manufacturer of the
merchandise in the final results of these
reviews, or the LTFV investigation; and
(4) if neither the exporter nor the
manufacturer is a firm covered in these
or any previous reviews, the cash
deposit rate will be 162.14 percent, the
“all others” rate established in the LTFV
investigation (59 FR 5994, February 9,
1994).

This notice serves as a preliminary
reminder to parties subject to
administrative protective orders (APOs)
of their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d). Timely written
notification of the return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a sanctionable
violation.

This notice serves as a preliminary
reminder to importers of their
responsibility to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This administrative review and notice

are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)).

Dated: March 21, 1996.
Susan G. Esserman,

Assistant Secretary for Import
Administration.

[FR Doc. 96-7632 Filed 3—28-96; 8:45 am]
BILLING CODE 3510-DS-M

[A-570-601]

Court Decision and Continuation of
Suspension of Liquidation: 1989-1990
Administrative Review of Tapered
Roller Bearings and Parts Thereof
From the People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: March 29, 1996.

FOR FURTHER INFORMATION CONTACT: John
Beck, Office of Antidumping
Investigations, Import Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, D.C. 20230, telephone:
(202) 482-3464.

SUMMARY: On February 27, 1996, in the
case of UCF America Inc. and Universal
Automotive Co., Ltd. v. United States
and the Timken Company, Cons. Ct. No.
92-01-00049, Slip Op. 96-42 (UCF), the
United States Court of International
Trade (the Court) affirmed in part the
Department of Commerce’s (the
Department’s) results of redetermination
on remand of the Final Results of Sales
at Less Than Fair Value: 1989-1990
Administrative Review of Tapered
Roller Bearings and Parts Thereof from
the People’s Republic of China.
Consistent with the decision of the
United States Court of Appeals for the
Federal Circuit (Federal Circuit) in
Timken Co. v. United States, 893 F.2d
337 (Fed. Cir. 1990) (Timken), the
Department will not order the
liquidation of the subject merchandise
entered or withdrawn from warehouse
for consumption prior to a “‘conclusive”
decision in this case.

SUPPLEMENTARY INFORMATION:
Background

During 1987, the Department
completed its investigation of tapered
roller bearings from the People’s
Republic of China (Final Determination
of Sales at Less Than Fair Value:
Tapered Roller Bearings From the
People’s Republic of China (52 FR
19748, May 27, 1987)). In addition to
setting a rate for Premier Bearing (a
Hong Kong trading company), the
Department issued an “all others” rate
of 0.97 percent.

Subsequently, interested parties
challenged the final determination. The
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Court remanded the case and, on
February 26, 1990, the Department
issued an amendment to the final
determination (Amendment to Final
Determination of Sales at Less Than
Fair Value and Antidumping Duty
Order in Accordance With Decision
Upon Remand: Tapered Roller Bearings
From the People’s Republic of China (55
FR 6669, Feb. 26, 1990)). In its
amendment, the Department issued a
new “‘all others’ rate of 2.96 percent.

On July 26, 1990, the Department
initiated the third administrative review
of tapered roller bearings from the
People’s Republic of China, covering the
period June 1, 1989 through May 31,
1990 (Initiation of Antidumping Duty
Administrative Reviews (55 FR 30490,
July 26, 1990)). The Department
initiated on CMEC (a state trading
company) and Premier.

In 1991, the Department established a
new policy concerning non-market
economies. Under this policy, all non-
market economy exporters are presumed
to be a single enterprise controlled by
the central government, which receives
a single rate (the “PRC rate”) (see the
Final Determination of Sales At Less
Than Fair Value: Heavy Forged Hand
Tools, Finished or Unfinished, With or
Without Handles, From the People’s
Republic of China (56 FR 241, Jan. 3,
1991); and Final Results of
Antidumping Duty Administrative
Review: Iron Construction Castings from
the People’s Republic of China (56 FR
2742, Jan. 24, 1991)). A company is
entitled to a separate rate only if it
establishes that it is not subject to de
jure or de facto control by the central
government (see the Final
Determination of Sales at Less Than
Fair Value: Silicon Carbide from the
People’s Republic of China (59 FR
22585, May 2, 1994)).

The Department issued its
preliminary results for the third
administrative review of TRB’s from the
PRC on October 4, 1991 (Preliminary
Results of Antidumping Duty
Administrative Review: Tapered Roller
Bearings and Parts Thereof From the
People’s Republic of China (56 FR
50309, Oct. 4, 1991)). The Department
preliminarily issued separate rates to all
reviewed companies. Id. at 50310.

On December 31, 1991, the
Department issued its final results
(Final Results of Antidumping Duty
Administrative Review: Tapered Roller
Bearings and Parts Thereof From the
People’s Republic of China (56 FR
67590, Dec. 31, 1991)). The Department
issued separate rates for all companies
participating in the review. For non-
reviewed companies, the Department
issued “an ‘all others’ rate equal to the

highest rate for any company in this
administrative review.” Id. at 67597.

Interested parties challenged the
results of the third administrative
review. On December 5, 1994, the CIT
issued its opinion in UCF America v.
United States, 870 F. Supp. 1120 (CIT
1994), remanding the results to the
Department. The CIT instructed the
Department to: 1) reinstate the “all
others’ cash deposit rate to unreviewed
companies which was applicable prior
to the final results for entries which
have not become subject to assessment
pursuant to a subsequent administrative
review; and 2) eliminate the arithmetic
error with regard to Jilin’s foreign inland
freight costs.

The Department filed its remand
results on March 6, 1995. In the remand
results, the Department: 1) reinstated
the PRC rate for the third review at 2.96
percent and 2) corrected the error in the
foreign inland freight calculation for
Jilin. However, the Department stated
that while it agreed that it incorrectly
established an “‘all others” rate of 8.83
percent in the final results of the review,
its reasoning differed from that of the
Court.

On February 27, 1996, the Court
sustained the Department’s remand
results (see UCF America Inc. and
Universal Automotive Co., Ltd. v.
United States and the Timken
Company, Cons. Ct. No. 92—01-00049,
Slip Op. 96-42. The Court stated that it
“‘sees no basis for a “PRC rate” but finds
that Commerce properly 1) reinstated
the “all others” cash deposit rate of
2.96% to unreviewed companies for
entries which have not become subject
to assessment pursuant to a subsequent
administrative review; and 2) corrected
the arithmetic error related to foreign
inland freight costs for Jilin Machinery
Import and Export Corporation.” Thus,
the Court sustained the rate applied by
the Department but rejected the “PRC
rate” terminology.

Continuation of Suspension of
Liquidation

In its decision in Timken, the Federal
Circuit held that, pursuant to 19 U.S.C.
1516a(e), the Department must publish
notice of a decision of the Court or
Federal Circuit which is “not in
harmony” with the Department’s
determination. Publication of this notice
fulfills this obligation. The Federal
Circuit also held that in such a case, the
Department must suspend liquidation
until there is a “‘conclusive” decision in
the action. A “conclusive’ decision
cannot be reached until the opportunity
to appeal expires or any appeal is
decided by the Federal Circuit.
Therefore, the Department will continue

to suspend liquidation at the current
rates pending the expiration of the
period to appeal or pending a final
decision of the Federal Circuit if UCF is
appealed.

Dated: March 21, 1996.
Susan G. Esserman,

Assistant Secretary for Import
Administration.

[FR Doc. 96-7626 Filed 3—28-96; 8:45 am]
BILLING CODE 3510-DS-P

[C-201-001]

Leather Wearing Apparel From Mexico;
Notice of Intent To Terminate the
Countervailing Duty Administrative
Review and Notice of Intent To Amend
the Revocation of the Countervailing
Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Intent to Terminate
the Countervailing Duty Administrative
Review and Notice of Intent to Amend
the Revocation of the Countervailing
Duty Order.

SUMMARY: On September 6, 1995, the
Court of Appeals for the Federal Circuit
(CAFC) ruled that, absent an injury
determination by the International
Trade Commission, the Department of
Commerce (the Department) may not
assess countervailing duties under
section 1303(a)(1) on entries of dutiable
merchandise which occurred on or after
April 23, 1985, the effective date of
Mexico’s Bilateral Agreement with the
U.S. Ceramica Regiomontana v. U.S.,
Court No. 95-1026 (Fed. Cir., Sept. 6,
1995) (Ceramica). As a result, we intend
to terminate this administrative review,
which covers the period January 1, 1994
through December 31, 1994, and amend
the effective date of the revocation of
the countervailing duty order on
Mexican leather wearing apparel. The
amended revocation would apply to all
unliquidated entries of subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after April 23, 1985. We invite
interested parties to comment on our
intent to terminate this administrative
review and to amend the revocation of
the order.

EFFECTIVE DATE: March 29, 1996.

FOR FURTHER INFORMATION CONTACT:
Brian Albright or Cameron Cardozo,
Office of Countervailing Compliance,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
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Washington, D.C. 20230; telephone:
(202) 482-2786.

SUPPLEMENTARY INFORMATION:
Background

The countervailing duty order on
leather wearing apparel from Mexico
was issued on April 10, 1981 pursuant
to section 303 of the Tariff Act of 1930,
as amended (the Act). No injury
determination was required for cases
conducted pursuant to section 303. In
the Uruguay Round Agreements Act of
1994 (URAA), which amended the Act,
section 303 was repealed because the
new Agreement on Subsidies and
Countervailing measures (SCM
Agreement) prohibits the assessment of
countervailing duties on imports from a
member of the WTO without an
affirmative injury determination. The
URAA added section 753 to the Act
which provided domestic interested
parties an opportunity to request an
injury investigation for orders that had
been issued pursuant to section 303.

Because no domestic interested
parties exercised their right under
section 753(a) of the Act to request an
injury investigation on Mexican leather
wearing apparel, the International Trade
Commission made a negative injury
determination with respect to this order,
pursuant to section 753(b)(4) of the Act.
As a result, the Department revoked this
countervailing duty order, effective
January 1, 1995, pursuant to section
753(b)(3)(B) of the Act. Revocation of
Countervailing Duty Orders, 60 FR
40,568 (August 9, 1995). Administrative
reviews of periods prior to January 1,
1995 could still be conducted, and on
April 28, 1995 an administrative review
of this order was requested for the
period January 1, 1994 through
December 31, 1994. 60 FR 25885 (May
15, 1995).

On September 6, 1995, in a case
involving the countervailing duty order
on ceramic tile from Mexico, the CAFC
ruled that, absent an injury
determination by the International
Trade Commission (ITC), the
Department may not assess
countervailing duties under section
1303(a)(1) on entries from Mexico of
dutiable merchandise which occurred
on or after April 23, 1985, the effective
date of Mexico’s Bilateral Agreement
with the U.S. (Ceramica at 8). On
February 21, 1996, the Department
implemented the CAFC’s ruling in the
case of Mexican ceramic tile. 61 FR
6630. Because the order on leather
wearing apparel is a Mexican order and
involves the same set of pertinent facts
(i.e., the ITC did not make an injury
determination), the CAFC’s decision

applies to the order on leather wearing
apparel from Mexico.

As a result, we intend to terminate the
instant review of this countervailing
duty order. Also, we intend to amend
the previous revocation of this order to
make the revocation for all unliquidated
entries effective April 23, 1985, rather
than January 1, 1995, in recognition of
the Ceramica decision.

Scope of the Review

Imports covered by this review are
shipments of Mexican leather wearing
apparel. These products include leather
coats and jackets for men, boys, women,
girls, and infants, and other leather
apparel products including leather
vests, pants, and shorts. Also included
are outer leather shells and parts and
pieces of leather wearing apparel. This
merchandise is currently classifiable
under Harmonized Tariff Schedule
(HTS) item numbers 4203.10.4030,
4203.10.4060, 4203.10.4085 and
4203.10.4095. The HTS item numbers
are provided for convenience and
Customs purposes. The written
description remains dispositive.

Notice of Intent To Terminate the
Countervailing Duty Administrative
Review and Notice of Intent To Amend
the Revocation of the Countervailing
Duty Order

This notice serves as notification to
the public of our intent to terminate the
instant administrative review and
amend the revocation of the
countervailing duty order on Mexican
leather wearing apparel to be effective
April 23, 1985. If our final
determination remains unchanged from
this notice of intent, the revocation will
apply to all unliquidated entries of
subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after April 23, 1985.

Therefore, we intend to instruct the
U.S. Customs Service to terminate the
suspension of liquidation and liquidate
all unliquidated entries of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after April 23, 1985, without regard to
countervailing duties. We intend to
instruct the U.S. Customs Service to
refund with interest any estimated
countervailing duties collected with
respect to those entries. We note that the
requirements for a cash deposit of
estimated countervailing duties were
previously terminated in conjunction
with the section 753 determination.

Interested parties may request a
hearing not later than 10 days after the
date of publication of this notice.
Interested parties may submit written
arguments in case briefs on this notice

of intent within 21 days of the date of
publication. Rebuttal briefs, limited to
arguments raised in case briefs, may be
submitted five days after the time limit
for filing the case brief. Parties who
submit argument in this proceeding are
requested to submit with the argument
(1) a statement of the issue, and (2) a
brief summary of the argument. Any
hearing, if requested, will be held two
days after the scheduled date for
submission of rebuttal briefs. Copies of
case briefs and rebuttal briefs must be
served on interested parties in
accordance with 19 CFR 355.38(e).

Representatives of parties to the
proceeding may request disclosure of
proprietary information under
administrative protective order no later
than 10 days after the representative’s
client or employer becomes a party to
the proceeding, but in no event later
than the date the case briefs, under
section 355.38(c), are due. The
Department will publish its final
determination with respect to this
intended termination and revocation,
including the results of its analysis of
issues raised in any case or rebuttal brief
or at a hearing.

This notice is published in
accordance with section 751(a)(1) of the
Act (19 U.S.C. 1675(a)(1)) and 19 CFR
355.22.

Dated: March 21, 1996.
Susan G. Esserman,

Assistant Secretary for Import
Administration.

[FR Doc. 96-7637 Filed 3—28-96; 8:45 am]
BILLING CODE 3510-DS-P

Export Trade Certificate of Review

ACTION: Notice of Application.

SUMMARY: The Office of Export Trading
Company Affairs, International Trade
Administration, Department of
Commerce, has received an application
for an Export Trade Certificate of
Review. This notice summarizes the
conduct for which certification is sought
and requests comments relevant to
whether the Certificate should be
issued.

FOR FURTHER INFORMATION CONTACT: W.
Dawn Busby, Director, Office of Export
Trading Company Affairs, International
Trade Administration, (202) 482-5131.
This is not a toll-free number.
SUPPLEMENTARY INFORMATION: Title Il of
the Export Trading Company Act of
1982 (15 U.S.C. 4001-21) authorizes the
Secretary of Commerce to issue Export
Trade Certificates of Review. A
Certificate of Review protects the holder
and the members identified in the
Certificate from state and federal
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government antitrust actions and from
private, treble damage antitrust actions
for the export conduct specified in the
Certificate and carried out in
compliance with its terms and
conditions. Section 302(b)(1) of the Act
and 15 CFR 325.6(a) require the
Secretary to publish a notice in the
Federal Register identifying the
applicant and summarizing its proposed
export conduct.

Request for Public Comments

Interested parties may submit written
comments relevant to the determination
of whether a Secretary of Commerce
should issue a Certificate to the
applicant. An original and five (5)
copies of such comments should be
submitted no later than 20 days after the
date of this notice to: Office of Export
Trading Company Affairs, International
Trade Administration, Department of
Commerce, Room 1800H, Washington,
D.C. 20230. Information submitted by
any person is exempt from disclosure
under the Freedom of Information Act
(5 U.S.C. 552). Comments should refer
to this application as “Export Trade
Certificate of Review, application
number 96-00002.”

Summary of the Application

Applicant: U.S. Leaf Tobacco
Exporter, L.L.C., c/o Henry Babb, Jr.,
Esq., Narron, Holdford, Babb, Harrison
& Rhodes, PA, Wilson, North Carolina
27894-0279, Contact: Laurence T.
Sorkin, Esq., Telephone: (212) 701—
32009.

Application No.: 96—-00006

Date Deemed Submitted: March 18,
1996.

Members (in addition to applicant):
Universal Leaf Tobacco Company,
Incorporated, Richmond, Virginia;
DIMON International, Inc., Farmville,
North Carolina; Unitob Inc., Greenville,
North Carolina; Standard Commercial
Corporation, Wilson, North Carolina;
G.F. Vaughan Tobacco, Co., Inc.,
Lexington, Kentucky.

Note: This application is made on
behalf of the Members listed above, as
well as any U.S. tobacco dealer which
is a wholly owned or majority owned
subsidiary of a Member or of its
controlling entity. A list of the
subsidiaries of each Member or its
controlling entity is attached hereto as
Attachment I.

U.S. Leaf Tobacco Exporters, L.L.C.
seek a Certificate to cover the following
specific Export Trade, Export Markets,
and Export Trade Activities and
Methods of Operations.

Export Trade
Products

Green leaf tobacco (SIC 5159)

Services

Processing and shipment of green leaf
tobacco (SIC 2141)

Export Trade Facilitation Services (as
they relate to the Export of Products
and Services.)

Consulting, market research,
advertising, marketing, insurance,
product research and design, legal
assistance, transportation
(including trade documentation and
freight forwarding), communication
and processing of orders,
warehousing, foreign exchange,
financing, and taking title to goods.

Export Markets

The Export Markets are foreign
government-owned purchasers known
as State Trading Entities (““STEs’’) and
are limited to the following: Algeria,
China, Egypt, Korea, Lebanon, Morocco,
Thailand, Taiwan, Turkey, Tunisia, and
Vietham.

Export Trade Activities and Methods of
Operation

1. In connection with the promotion
and sale of Members’ Products and
Services into the Export Markets, U.S.
Leaf Tobacco Exporters, L.L.C. and/or
one or more of its Members may:

a. Solicit orders or bids from STEs in
Export Markets.

b. Design and execute foreign
marketing strategies for sales in Export
Markets.

c¢. Quote charges to STEs for
processing, shipping and handling
services relating to the sale of U.S.
grown tobacco to such buyers. Such
guotes may be made by one or more
Members individually or by Applicant
on behalf of such Members as may be
interested in participating in such
transactions or opportunities.

d. Collect and exchange information
about Applicant’s or Members’ export
operations and prior export sales by
Members, including export price
information with respect to STEs.

e. Collaborate in the preparation and
submission of individual or joint bids
for processing, shipping and handling
charges relating to the sale of tobacco to
STEs in Export Markets.

f. Collect and exchange information
and conduct joint negotiations with
STEs concerning estimated yields for
the processing of green leaf tobacco into
redried tobacco.

g. Allocate export sales and/or export
markets among Members to STEs.

h. Engage in joint promotional
activities aimed at increasing sales in
existing Export Markets and identifying
new Export Markets, such as: arranging
trade shows and marketing trips;

providing advertising services;
providing brochures, industry
newsletters and other forms of product,
service and industry information;
conducting international market and
product research; procuring
international marketing, advertising and
promotional services; and sharing the
cost of these joint promotional activities
among the Members.

i. Collect and exchange information
with respect to transportation services
utilized by the Members in the export of
U.S. grown tobacco, including overseas
freight transportation, inland freight
transportation from the Members’
processing plants to the U.S. port of
embarkment, storage and warehousing,
stevedoring, wharfage and handling,
insurance, forwarder services, trade
documentation and services, customer
clearance, financial instruments and
foreign exchange.

j- Collect and exchange information
and conduct joint negotiations with
STEs regarding contractual terms for
export sales.

Definitions

1. “Member”” means a person who has
membership in U.S. Leaf Tobacco
Exporters, L.L.C. and who has been
certified as a ““Member”” within the
meaning of Section 325.2(1) of the
Regulations.

Dated: March 25, 1996.
W. Dawn Busby,

Director, Office of Export Trading Company
Affairs.

Attachment |

Universal Leaf Subsidiaries

Universal Leaf Tobacco Company,
Incorporated, Richmond, VA

Virginia Tobacco Company,
Incorporated, Richmond, VA

Virsa Incorporated, Richmond, VA

Winston Leaf Tobacco Company,
Incorporated, Richmond, VA

Southern States Tobacco Company,
Incorporated, Richmond, VA

Thorpe & Ricks, Inc., Richmond, VA

Thorpe-Greenville Export Tobacco
Company, Rocky Mount, NC

Thorpe-Ricks, Inc., Rocky Mount, NC

Southern Processors, Inc., Danville, VA

Danville Leaf Tobacco Company, Inc.,
Danville, VA

J.P. Taylor Company, Inc., Henderson,
NC

Eastern Leaf Tobacco Company,
Richmond, VA

K.R. Edwards Leaf Tobacco Company,
Incorporated, Smithfield, NC

Southwestern Tobacco Company,
Incorporated, Lexington, KY

W.H. Winstead Company, Inc.,
Richmond, VA
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Tobacco Processors, Inc., Wilson, NC

R.P. Watson Company, Richmond, VA

Dunnington-Beach Tobacco,
Incorporated, Farmville, VA

Standard Subsidiaries

Standard Commercial Tobacco Co. Inc.,
Wilson, NC
W A Adams Company, Wilson, NC

Dimon Subsidiaries

A.C. Monk & Company, Inc., Farmville,
NC

The Austin Company, Incorporated,
Kinston, NC

T.S. Ragsdale Company, Inc., Lake City,
NC

Dibrell Brothers Tobacco USA, Inc.,
Danville, Va

Carolina Leaf Tobacco Company, Inc.,
Greenville, NC

Dimon International, A.G., Basel,
Switzerland

Dibrell Carolina Far Eastern Corp.,
Greenville, NC

Dimon Asia on behalf of Dimon
International, Inc., Farmville, NC

Intabex Subsidiaries (Parent Company
of Unitob Inc.)

China American Tobacco Co.,
Greenville, NC

Intabex-Hail & Cotton International Co.,
Greenville, NC

[FR Doc. 967614 Filed 3-28-96; 8:45 am]
BILLING CODE 3510-DR-P

National Oceanic and Atmospheric
Administration

Evaluation of Coastal Zone
Management Program and National
Estuarine Research Reserves

AGENCY: Office of Ocean and Coastal
Resource Management, National Ocean
Service, National Oceanic and
Atmospheric Administration (NOAA),
DOC.

ACTION: Notice of intent to evaluate.

SUMMARY: The NOAA Office of Ocean
and Coastal Resource Management
(OCRM) announces its intent to evaluate
the performance of the Narragansett Bay
(RI) and Delaware National Estuarine
Research Reserve Programs.

These evaluations will be conducted
pursuant to sections 312 and 315 of the
Coastal Zone Management Act of 1972
(CZMA), as amended. The CZMA
requires a continuing review of the
performance of states with respect to
coastal program implementation and
reserve management. Evaluation of
Coastal Zone Management Programs and
National Estuarine Research Reserves
requires findings concerning the extent

to which a state has met the national
objectives, adhered to its coastal
program document or reserve
Management Plan approved by the
Secretary of Commerce, and adhered to
the terms of financial assistance awards
funded under the CZMA. The
evaluations will include a site visit,
consideration of public comments, and
consultations with interested Federal,
State, and local agencies and members
of the public. Public meetings are held
as part of the site visits.

Notice is hereby given of the dates of
the site visits for the listed evaluations,
and the dates, local times, and locations
of public meetings during the site visits.

The Narragansett Bay National
Estuarine Research Reserve, Rhode
Island, site visit will be from May 13—
17, 1996. A public meeting will be held
on Wednesday, May 15, 1996, at 9:00
A.M., at the Reserve Field Station, 55
South Reserve Drive, South Prudence,
Rhode Island 02872.

The Delaware National Estuarine
Research Reserve site visit will be from
May 20-24, 1996. A public meeting will
be held on Wednesday, May 22, 1996,
at 7:00 P.M., at the Department of
Natural Resources and Environmental
Control Auditorium, Richardson and
Robins Building, 89 Kings Highway,
Dover, Delaware.

The States will issue notice of the
public meeting(s) in a local
newspaper(s) at least 45 days prior to
the public meeting(s), and will issue
other timely notices as appropriate.

Copies of the State’s most recent
performance reports, as well as OCRM’s
notifications and supplemental request
letters to the States, are available upon
request from OCRM. Written comments
from interested parties regarding these
Programs are encouraged and will be
accepted until 15 days after the public
meeting. Please direct written comments
to Vickie A. Allin, Chief, Policy
Coordination Division, Office of Ocean
and Coastal Resource Management,
NOS/NOAA, 1305 East-West Highway,
Silver Spring, Maryland 20910. When
the evaluation is completed, OCRM will
place a notice in the Federal Register
announcing the availability of the Final
Evaluation Findings.

FOR FURTHER INFORMATION CONTACT:
Vickie A. Allin, Chief, Policy
Coordination Division, Office of Ocean
and Coastal Resource Management,
NOS/NOAA, 1305 East-West Highway,
Silver Spring, Maryland 20910, (301)
713-3090, ext. 126.

Federal Domestic Assistance Catalog

11.419, Coastal Zone Management Program
Administration.

Dated: March 18, 1996.
W. Stanley Wilson,

Assistant Administrator for Ocean Services
and Coastal Zone Management.

[FR Doc. 96-7633 Filed 3—28-96; 8:45 am]
BILLING CODE 3510-08-M

[1.D. 032196C]

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Pacific Fishery
Management Council’s (Council) Pacific
Whiting Allocation Committee will hold
a public meeting.

DATES: The meeting will be held on
April 2, beginning at 1 p.m. and may go
into the evening until business for the
day is completed, and on April 3 from

8 a.m. until 5 p.m.

ADDRESSES: The meeting will be held at
the Pacific Fishery Management
Council, 2130 SW Fifth Avenue, Suite
224, Portland, OR 97201.

FOR FURTHER INFORMATION CONTACT: Jim
Glock, Groundfish Fishery Management
Coordinator; telephone: (503) 326—-6352.
SUPPLEMENTARY INFORMATION: The
Council appointed this committee to
negotiate an agreement for management
of the Pacific whiting fishery beginning
in 1997. This is expected to be the final
meeting of this committee. The
committee will continue to work
towards narrowing the alternatives and
achieving consensus on a single
proposal.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Eric
W. Greene at (503) 326-6352 at least 5
days prior to the meeting date.

Dated: March 22, 1996.
Richard H. Schaefer,
Director, Office of Fisheries Conservation and
Management, National Marine Fisheries
Service.
[FR Doc. 96-7658 Filed 3—28-96; 8:45 am]

BILLING CODE 3510-22-F

National Weather Service
Modernization and Associated
Restructuring

AGENCY: National Oceanic and
Atmospheric Administration,
Commerce.
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ACTION: Notice and Opportunity for
Public Comment.

SUMMARY: The National Weather Service
(NWS) is publishing proposed
certifications for the proposed
consolidations of:

(1) Residual Indianapolis Weather
Service Office (RWSO) into the future
Indianapolis WFO;

(2) Dubuque Weather Service Office
(WSO) into the future Quad Cities and
Milwaukee Weather Forecast Offices
(WFOs);

(3) Allentown WSO into the future
Philadelphia, Central Pennsylvania and
Binghamton WFOs;

(4) Beckley WSO into the future
Charleston and Roanoke WFOs;

(5) Bridgeport WSO into the future
New York City WFO;

(6) Residual Charleston, WV WSO
into the future Charleston, WV WFO;

(7) Elkins WSO into the future
Charleston, WV, Pittsburgh and
Baltimore, MD/Washington, DC WFOs;

(8) Huntington WSO into the future
Charleston, WV and Cincinnati WFOs;

(9) Wilkes-Barre WSO into the future
Binghamton and Central Pennsylvania
WFOs;

(10) Residual Atlanta WSO into the
future Atlanta WFO;

(11) Bakersfield WSO into the future
San Joaquin Valley WFO; and

(12) Residual Las Vegas WSO into the
future Las Vegas WFO.

In accordance with Public Law 102—
567, the public will have 60-days in
which to comment on these proposed
consolidation certifications.

DATES: Comments are requested by May
28, 1996.

ADDRESSES: Requests for copies of the
proposed consolidation packages should
be sent to Janet Gilmer, Room 12316,
1325 East-West Highway, Silver Spring,
MD 20910, telephone 301-713-0276.
All comments should be sent to Janet
Gilmer at the above address.

FOR FURTHER INFORMATION CONTACT:
Julie Scanlon at 301-713-1413.

SUPPLEMENTARY INFORMATION: NWS
anticipates consolidating:

(1) the Residual Indianapolis Weather
Service Office (RWSO) with the future
Indianapolis WFO;

(2) the Dubuque Weather Service
Office (WSO) with the future Quad
Cities and Milwaukee Weather Forecast
Offices (WFOs);

(3) the Allentown WSO with the
future Philadelphia, Central
Pennsylvania and Binghamton WFOs;

(4) the Beckley WSO with the future
Charleston and Roanoke WFOs;

(5) the Bridgeport WSO with the
future New York City WFO,;

(6) the Residual Charleston, WV WSO
with the future Charleston, WV WFO;

(7) the Elkins WSO with the future
Charleston, WV, Pittsburgh and
Baltimore, MD/Washington, DC WFOs;

(8) the Huntington WSO with the
future Charleston, WV and Cincinnati
WFOs;

(9) the Wilkes-Barre WSO with the
future Binghamton and Central
Pennsylvania WFOs;

(10) the Residual Atlanta WSO with
the future Atlanta WFO;

(11) the Bakersfield WSO with the
future San Joaquin Valley WFO; and

(12) the Residual Las Vegas WSO with
the future Las Vegas WFO.

In accordance with section 706 of
Pub. Law 102-567, the Secretary of
Commerce must certify that these
consolidations will not result in any
degradation of service to the affected
areas of responsibility and must publish
the proposed consolidation
certifications in the FR. The
documentation supporting each
proposed certification includes the
following:

(1) a draft memorandum by the
meteorologist-in-charge recommending
the certification, the final of which will
be endorsed by the Regional Director
and the Assistant Administrator of the
NWS if appropriate, after consideration
of public comments and completion of
consultation with the Modernization
Transition Committee (the Committee);

(2) a description of local weather
characteristics and weather-related
concerns which affect the weather
services provided within the service
area;

(3) a comparison of the services
provided within the service area and the
services to be provided after such
action;

(4) a description of any recent or
expected modernization of NWS
operation which will enhance services
in the service area;

(5) an identification of any area
within the affected service area which
would not receive coverage (at an
elevation of 10,000 feet) by the next
generation weather radar network;

(6) evidence, based upon operational
demonstration of modernized NWS
operations, which was considered in
reaching the conclusion that no
degradation in service will result from
such action including the WSR-88D
Radar Commissioning Report(s), User
Confirmation of Services Report(s), and
the Decommissioning Readiness Report
(as applicable); and

(7) a letter appointing the liaison
officer.

These proposed certifications do not
include any report of the Committee

which could be submitted in accordance
with sections 706(b)(6) and 707(c) of
Pub. Law 102-567. At their December
14, 1995 meeting the members “* * *
resolved that the MTC modify its
procedure to eliminate proposed
certification consultations of
noncontroversial closings,
consolidations, relocations, and
automation certifications but will
provide final consultation on
certifications after public comment and
before final submission to the Secretary
of Commerce.”

Documentation supporting the
proposed certifications is too
voluminous to publish in its entirety.
Copies of the supporting documentation
can be obtained through the contact
listed above.

Attached to this Notice are draft
memoranda by the respective
meteorologists-in-charge recommending
the certifications.

Once all public comments have been
received and considered, the NWS will
complete consultation with the
Committee and determine whether to
proceed with the final certifications. If
decisions to certify are made, the
Secretary of Commerce must publish the
final certifications in the FR and
transmit the certifications to the
appropriate Congressional committees
prior to consolidating the offices.

Dated: March 22, 1996.
Elbert W. Friday, Jr.,
Assistant Administrator for Weather Services.

6900 West Hanna Avenue
Indianapolis, IN 46241-9526
February 12, 1996.

Memorandum For: Richard P. Augulis,
Director, Central Region
From: John T. Curran, MIC NWSFO
Indianapolis
Subject:
Recommendation for Consolidation
Certification

In August 1993 a change of operations
occurred when most personnel and most
services provided by the WSFO at
Indianapolis International Airport were
transferred 1.5 miles southwest to the future
WEFO site in Indianapolis, Indiana. At that
time a Residual Weather Service Office
(RWSO) was left at the airport to continue the
surface and radar observational programs.
Since that time the Indianapolis International
Airport ASOS has been commissioned and
the WSR-74C radar has been
decommissioned.

After reviewing the attached
documentation, | have determined, in my
professional judgement, that consolidation of
the Indianapolis Residual Weather Service
Office (RWSO) with the future Indianapolis
Weather Forecast Office (WFO) in
Indianapolis will not result in any
degradation in weather services to the
Indianapolis service area. This proposed
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certification is in accordance with the
advance notification provided in the National
Implementation Plan. Accordingly, | am
recommending you approve this action in
accordance with section 706 of Public Law
102-567. If you concur, please endorse this
recommendation and forward this package to
the Assistant Administrator for Weather
Services for final certification. If Dr. Friday
approves, he will forward the certification to
the Secretary of Commerce for approval and
transmittal to Congress.

My recommendation is based on my
review of the pertinent evidence and
application of the modernization criteria for
consolidation of a field office. In summary:

1. A description of local weather
characteristics and weather-related concerns
affecting the weather services provided in the
pre-modernized Indianapolis service area is
included as attachment A. As discussed
below, | find that providing the service
which addresses these characteristics and
concerns from the future Indianapolis WFO
will not degrade these services.

2. A list of services currently provided
from the Indianapolis RWSO and a list of
comparable services to be provided from the
future Indianapolis WFO location after
consolidation is included as attachment B.
Comparison of these lists shows that all
services currently provided will continue to
be provided after the proposed consolidation.
Also, the enclosed map shows the pre-
modernized WSFO Indianapolis area of
responsibility (i.e. “‘affected service area”)
and the future WFO Indianapolis area of
responsibility. As discussed below, I find
that there will be no degradation in the
quality of these services as a result of the
consolidation.

3. A description of the recent or expected
modernization of National Weather Service
(NWS) operations which will enhance
services in the WSFO Indianapolis service
area is included as attachment C. The new
technology (i.e. ASOS, WSR-88D, and
AWIPS) has or will be installed and will
enhance services.

4. A map showing the planned NEXRAD
coverage at an elevation of 10,000 feet for
Indiana is included as attachment D. NWS
operational radar coverage for the
Indianapolis service area will be increased,
and no area will be missed in coverage.

5. The following evidence, based upon
operational demonstration of modernized
NWS operations, played a key role in
concluding there will be no degradation of
services:

A. The WSR-88D Radar Commissioning
Report, attachment E, validates that the
WSR-88D meets technical specifications
(acceptance test); is fully operational
(satisfactory operation of system interfaces
and satisfactory support of associated NWS
forecasting and warning services); service
backup capabilities are functioning properly;
a full set of operations and maintenance
documentation is available; and spare parts
and test equipment and trained operations
and maintenance personnel are available on
site. Training was completed but two
national work-arounds remain in effect.

B. The User Confirmation of Services,
attachment F, documents that all comments

have been answered to the satisfaction of the
commentors as stated in the Service
Confirmation Report. One of the commentors
was concerned about inaccurate radar
observations (ROBs) and substantial false
echo returns. We have discussed these
concerns with those people and they are
satisfied the NWS is working toward a
solution. An emergency management agency
responded negatively regarding the
availability of an 800 phone line. An 800
phone line is available to all emergency
management in the Indianapolis service area.
Another emergency management official
responded negatively regarding the wording
of our products and specifically mentioning
his county seat. We informed him we would
specifically mention his county seat
whenever we can, if appropriate. Two other
responses were for informational purposes.
We provided these individuals the
information they desired.

C. The Decommissioning Readiness Report,
attachment G, verifies that the existing WSR—
74C radar is no longer needed to support
services or products for local office
operations.

6. A memorandum assigning the liaison
officer for the Indianapolis service area is
included as attachment H.

I have considered recommendations of the
Modernization Transition Committee
(attachment 1) and the public
comments received during the comment
period (attachment J). On
, the Committee voted
to endorse the proposed consolidation
(attachment K). | believe all negative
comments have been addressed to the
satisfaction of our customers and | continue
to recommend this certification.

Endorsement

I, Richard P. Augulis, Director, Central
Region, endorse this consolidation
certification.

Richard P. Augulis

Date

Memorandum For: Richard P. Augulis,
Director, Central Region

From: Charles T. Fenley, MIC, NWSO Quad
Cities, 1A; Kenneth R. Rizzo, MIC,
NWSFO Milwaukee, WI

Subject: Recommendation for Consolidation
Certification

After reviewing the attached
documentation, we have determined, in our
professional judgment, consolidation of the
Dubuque, lowa Weather Service Office
(WSO) with the future Quad Cities
(Davenport, lowa) and Milwaukee (Dousman,
Wisconsin) Weather Forecast Offices (WFOs)
will not result in any degradation in weather
services to the Dubuque, lowa, service area.
This proposed certification is in accordance
with the advance notification provided in the
National Implementation Plan. Accordingly,
we are recommending you approve this
action in accordance with section 706 of
Public Law 102-567. If you concur, please
endorse this recommendation and forward
this package to the Assistant Administrator
for Weather Services for final certification. If

Dr. Friday approves, he will forward
certification to the Secretary for approval and
transmittal to Congress.

Our recommendation is based on our
review of the pertinent evidence and
application of the modernization criteria for
consolidation of a field office. In summary:

1. A description of local weather
characteristics and weather-related concerns
affecting the weather services provided to the
pre-modernized Dubuque, lowa, service area
is included as Attachment A. As discussed
below, we find that providing the services
which address these characteristics and
concerns from the future Quad Cities
(Davenport, lowa) and Milwaukee (Dousman,
Wisconsin) WFOs will not degrade these
services.

2. A detailed list of the services currently
provided within the Dubuque, lowa, service
area from the Dubuque, lowa WSO location
and a list of services to be provided from the
future Quad Cities (Davenport, lowa) and
Milwaukee (Dousman, Wisconsin) WFOs
locations after the proposed consolidation is
included as Attachment B. Comparison of
these services shows that all services
currently provided will continue to be
provided after the proposed consolidation.
Also, the enclosed map shows the WSO
Dubuque, lowa Area of Responsibility (i.e.
“Affected Service Area”) and the future Quad
Cities (Davenport, lowa) WFO Area of
Responsibility. As discussed below, we find
that there will be no degradation in the
quality of those services as a result of
consolidation.

3. A description of the recent or expected
modernization of National Weather Service
(NWS) operations which will enhance
services in the WSO Dubuque, lowa, service
area is included as Attachment C. The new
technology (i.e. ASOS, WSR-88D, and
AWIPS) has or will be installed, and will
enhance services.

4. A map showing planned NEXARD
coverage at an elevation of 10,000 feet for
northeast lowa, southwest Wisconsin and
northwest Illinois is included as Attachment
D. NWS operation radar coverage for the
WSO Dubuque, lowa, service area will be
increased and no area will be missed in
coverate.

5. The following evidence, based upon
operational demonstration of modernized
NWS operations, played a key role in
concluding there will be no degradation of
service:

A. The WSR-88D Radar Commissioning
Reports from the Quad Cities (Davenport,
lowa) and Milwaukee (Dousman, Wisconsin)
future WFOs, Attachment E, validates that
the WSR-88Ds meet technical specifications
(acceptance test); are fully operational
(satisfactory operation of system interfaces
and satisfactory support of associated NWS
forecasting and warning services); service
backup capabilities are functioning properly;
a full set of operations and maintenance
documentation is available; and spare parts
and test equipment and trained operations
and maintenance personnel are available on
site. Training was completed but two
national work-arounds remain in effect.

B. The User Confirmation of Services from
the Quad Cities (Davenport, lowa) and
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Milwaukee, Wisconsin (Dousman,
Wisconsin, Attachment F, document that no
negative comments were received from the
Quad Cities service area. Only one negative
comment was received from the Milwaukee
service area and it was answered to the
satisfaction of the commentor.

C. The Decommissioning Readiness Report,
Attachment G, verifies that the old WSR-74C
radar at Moline, Illinois is no longer needed
to support services or products for local
operations.

6. A memorandum assigning the liaison
officer for the Dubuque, lowa service area is
included as Attachment H.

We have considered recommendations of
the Modernization Transition Committee
(Attachment I) and the public
comments received during the comment
period (Attachment J). On , the
Committee voted to endorse the proposed
consolidation (Attachment K). We believe all
negative comments have been addressed to
the satisfaction of our customers and we
continue to recommend certification.

Endorsement

I, Richard P. Augulis, Director, Central
Region, endorse this consolidation
certification.

Richard P. Augulis

Date
Attachments

Memorandum For: W/ER—John T. Forsing

From: G.C. Henricksen, AM/MIC NWSFO
Philadelphia, PA; Bruce Budd, MIC
NWSO Central Pennsylvania, PA; Peter
R. Ahnert, MIC NWSO Binghamton, NY

Subject: Recommendation for Consolidation
Certification

After reviewing the attached
documentation, we have determined, in our
professional judgment, consolidation of the
Allentown Weather Service Office (WSO
ABE) with the future Philadelphia, Central
Pennsylvania and Binghamton Weather
Forecast Offices (WFOs) will not result in
any degradation in weather services to the
Allentown service area. This proposed
certification is in accordance with the
advance notification provided in the National
Implementation Plan. Accordingly, we are
recommending you approve this action in
accordance with section 706 of Public Law
102-567. If you concur, please endorse this
recommendation and forward this package to
the Assistant Administrator for Weather
Services for final certification. If Dr. Friday
approves, he will forward the certification to
the Secretary for approval and transmittal to
Congress.

Our recommendation is based on our
review of the pertinent evidence and
application of the modernization criteria for
consolidation of a field office. In summary:

1. A description of local weather
characteristics and weather-related concerns
affecting the weather services provided in the
Allentown service area is included as
attachment A. As discussed below, we find
that providing the services which address
these characteristics and concerns from the
future Philadelphia, Central Pennsylvania,

and Binghamton WFOs, will not degrade
these services.

2. A detailed list of the services currently
provided within the Allentown service area
from the WSO ABE location and list of
services to be provided from the future
Philadelphia, Central Pennsylvania, and
Binghamton WFO locations after the
proposed consolidation is included as
attachment B. Comparison of these services
shows that all services currently provided
will continue to be provided after the
proposed consolidation. Also, the enclosed
map shows the WSO ABE Area of
Responsibility (i.e. ““Affected Service Area”)
and the future WFO Philadelphia Area of
Responsibility. As discussed below, we find
that there will be no degradation in the
quality of these services as a result of the
consolidation.

3. A description of the recent or expected
modernization of National Weather Service
(NWS) operations which will enhance
services in the WSO ABE service area is
included as attachment C. The new
technology (i.e. ASOS, WSR-88D, and
AWIPS) has or will be installed and will
enhance services.

4. A map showing planned NEXRAD
coverage at an elevation of 10,000 feet for
Pennsylvania and portions of surrounding
areas is included as attachment D. NWS
operational radar coverage for the Allentown
service area will be increased and no area
will be missed in coverage.

5. The following evidence, based upon
operational demonstration of modernized
NWS operations, played a key role in
concluding there will be no degradation of
service:

A. the WSR-88D RADAR Commissioning
Reports from the Philadelphia, Central
Pennsylvania, and Binghamton areas,
attachment E, validate that the WSR-88Ds
meet technical specifications (acceptance
test); are fully operational (satisfactory
operation of system interfaces and
satisfactory support of associated NWS
forecasting and warning services); service
backup capabilities are functioning properly;
a full set of operations and maintenance
documentation is available; and spare parts
and test equipment and trained operations
and maintenance personnel are available on
site. Training was completed but two
national work-arounds remain in effect.

B. The User Confirmation of Services from
the future Philadelphia, Central
Pennsylvania, and Binghamton WFO areas,
attachment F, document that a total of five
comments required follow-up. All negative
comments have been answered to the
satisfaction of the users as reflected in the
report.

C. The Decommissionary Readiness Report,
attachment G, is not necessary as WSO ABE
does not have a radar.

6. A memorandum assigning the liaison
officer for the Allentown service area is
included at attachment H.

We have considered recommendations of
the Modernization Transition Committee
(attachment 1) and the public
comments received during the comment
period (attachment J). On
, the Committee voted

to endorse the proposed consolidation
(attachment K). We believe all negative
comments have been addressed to the
satisfaction of our customers and we
continue to recommend this certification.

Endorsement

1, John T. Forsing, Director, Eastern Region,
endorse this consolidation certification.

John T. Forsing

Date
Attachments

Memorandum For: W/ER—John T. Forsing

From: Alan Rezek, AM/MIC NWSFO
Charleston, WV; John Wright, MIC
MWSO Roanoke, VA

Subject: Recommendation for Consolidation
Certification

After reviewing the attached
documentation, we have determined, in our
professional judgment, consolidation of the
Beckley Weather Service Office (WSO BKW)
with the future Charleston and Roanoke
Weather Forecast Offices (WFOs) will not
result in any degradation in weather services
to the Beckley service area. This proposed
certification is in accordance with the
advance notification provided in the National
Implementation Plan. Accordingly, we are
recommending you approve this action in
accordance with section 706 of Public Law
102-567. If you concur, please endorse this
recommendation and forward this package to
the Assistant Administrator for Weather
Services for final certification. If Dr. Friday
approves, he will forward the certification to
the Secretary for approval and transmittal to
Congress.

Our recommendation is based on our
review of the pertinent evidence and
application of the modernization criteria for
consolidation of a field office. In summary:

1. A description of local weather
characteristics and weather-related concerns
affecting the weather services provided in the
Beckley service area is included as
attachment A. As discussed below, we find
that providing the services which address
these characteristics and concerns from the
future Charleston and Roanoke WFOs, will
not degrade these services.

2. A detailed list of the services currently
provided within the Beckley service area
from the WSO BKW location and list of
services to be provided from the future
Charleston and Roanoke WFO locations after
the proposed consolidation is included as
attachment B. Comparison of these services
shows that all services currently provided
will continue to be provided after the
proposed consolidation. Also, the enclosed
map shows the WSO BKW Area of
Responsibility (i.e. “Affected Service Area”)
and the future WFO Charleston Area of
Responsibility. As discussed below, we find
that there will be no degradation in the
quality of these services as a result of the
consolidation.

3. A description of the recent or expected
modernization of National Weather Service
(NWS) operations which will enhance
services in the WSO BKW service area is
included as attachment C. The new
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technology (i.e. ASOS, WSR-88D, and
AWIPS) has or will be installed and will
enhance services.

4. A map showing planned NEXRAD
coverage at an elevation of 10,000 feet for
West Virginia and portions of surrounding
areas is included as attachment D. NWS
operational radar coverage for the Beckley
service area will be increased and no area
will be missed in coverage.

5. The following evidence, based upon
operational demonstration of modernized
NWS operations, played a key role in
concluding there will be no degradation of
service:

A. The WSR-88D RADAR Commissioning
Reports from the Charleston and Roanoke
areas, attachment E, validate that the WSR—
88Ds meet technical specifications
(acceptance test); area fully operational
(satisfactory operation of system interfaces
and satisfactory support of associated NWS
forecasting and warning services); service
backup capabilities are functioning properly;
a full set of operations and maintenance
documentation is available; and spare parts
and test equipment and trained operations
and maintenance personnel are available on
site. Training was completed but two
national work-arounds remain in effect.

B. The User Confirmation of Services from
the future Charleston and Roanoke WFO
areas, attachment F, document that a total of
eleven comments required follow-up. All
negative comments have been answered to
the satisfaction of the users as reflected in the
report.

C. The Decommissioning Readiness Report,
attachment G, verifies that the existing
Beckley local warning radar, WSR-74C, is no
longer needed to support services or products
for local office operations.

6. A memorandum assigned the liaison
officer for the Beckley service area is
included at attachment H.

We have considered recommendations of
the Modernization Transition Committee
(attachment 1) and the public
comments received during the comment
period (attachment J). On
, the Committee voted to
endorse the proposed consolidation
(attachment K). We believe all negative
comments have been addressed to the
satisfaction of our customers and we
continue to recommend this certification.

Endorsement

1, John T. Forsing, Director, Eastern Region,
endorse this consolidation certification.

John T. Forsing

Date
Attachments

Memorandum For: W/ER—John T. Forsing

From: Michael E. Wyllie, AM/MIC NWSFO
New York City

Subject: Recommendation for Consolidation
Certification

After reviewing the attached

documentation, | have determined, in my

professional judgment, consolidation of the

Bridgeport Weather Service Office (WSO

BDR) with the future New York City Weather

Forecast Office (WFO) will not result in any
degradation in weather services to the
Bridgeport service area. This proposed
certification is in accordance with the
advance notification provided in the National
Implementation Plan. Accordingly, | am
recommending you approve this action in
accordance with section 706 of Public Law
102-567. If you concur, please endorse this
recommendation and forward this package to
the Assistant Administrator for Weather
Services for final certification. If Dr. Friday
approves, he will forward the certification to
the Secretary for approval and transmittal to
Congress.

My recommendation is based on my
review of the pertinent evidence and
application of the modernization criteria for
consolidation of a field office. In summary:

1. A description of local weather
characteristics and weather-related concerns
affecting the weather services provided in the
Bridgeport service area is included as
attachment A. As discussed below, | find that
providing the services which address these
characteristics and concerns from the future
New York City WFO will not degrade these
services.

2. A detailed list of the services currently
provided within the Bridgeport service area
from the WSO BDR location and a list of
services to be provided from the future New
York City WFO locations after the proposed
consolidation is included as attachment B.
Comparison of these services shows that all
services currently provided will continue to
be provided after the proposed consolidation.
Also, the enclosed map shows the WSO BDR
Area of Responsibility (i.e. “Affected Service
Area”) and the future WFO New York city
Area of Responsibility. As discussed below,
| find that there will be no degradation in the
quality of these services as a result of the
consolidation.

3. A description of the recent or expected
modernization of National Weather Service
(NWS) operations which will enhance
services in the WSO BDR service area is
included as attachment C. The new
technology (i.e. ASOS, WSR-88D, and
AWIPS) has or will be installed and will
enhance services.

4. A map showing planned NEXRAD
coverage at an elevation of 10,000 feet for
Connecticut and portions of surrounding
areas is included as attachment D. NWS
operational radar coverage for the Bridgeport
service area will be increased and no area
will be missed in coverage.

5. The following evidence, based upon
operational demonstration of modernized
NWS operations, played a key role in
concluding there will be no degradation of
service:

A. The WSR-88D RADAR Commissioning
Report from New York City, attachment E
validate that the WSR—-88Ds meet technical
specifications (acceptance test); are fully
operational (satisfactory operation of system
interfaces and satisfactory support of
associated NWS forecasting and warning
services); service backup capabilities are
functioning properly; a full set of operations
and maintenance documentation is available;
and spare parts and test equipment and
trained operations and maintenance

personnel are available on site. Training was
completed but two national work-arounds
remain in effect.

B. The User Confirmation of Services from
New York City, attachment F, document that
three negative comments were received. All
negative comments have been answered to
the satisfaction of the users as reflected in the
reports.

C. The Decommissioning Readiness Report,
attachment G, is not necessary as WSO BDR
does not have a radar.

6. A memorandum assigning the liaison
officer for the Bridgeport service area is
included at attachment H.

| have considered recommendations of the
Modernization Transition Committee
(attachment 1) and the public
comments received during the comment
period (attachment J). On
, the Committee voted
to endorse the proposed consolidation
(attachment K). | believe all negative
comments have been addressed to the
satisfaction of our customers and | continue
to recommend this certification.

Endorsement

1, John T. Forsing, Director, Eastern Region,
endorse this consolidation certification.

John T. Forsing

Date
Attachments

Memorandum for: W/ER—John T. Forsing

From: Alan Rezek, AM/MIC NWSFO
Charleston, WV; Kenneth Haydu, MIC
NWSO Cincinnati, OH

Subject: Recommendation for Consolidation
Certification

After reviewing the attached
documentation, we have determined, in our
professional judgement, consolidation of the
Huntington Weather Service Office (WSO
HTS) with the future Charleston and
Cincinnati Weather Forecast Offices (WFOs)
will not result in any degradation in weather
services to the Huntington service area. This
proposed certification is in accordance with
the advance notification provided in the
National Implementation Plan. Accordingly,
we are recommending you approve this
action in accordance with section 706 of
Public Law 102-567. If you concur, please
endorse this recommendation and forward
this package to the Assistant Administrator
for Weather Services for final certification. If
Dr. Friday approves, he will forward the
certification to the Secretary for approval and
transmittal to Congress.

Our recommendation is based on our
review of the pertinent evidence and
application of the modernization criteria for
consolidation of a field office. In summary:

1. A description of local weather
characteristics and weather-related concerns
affecting the weather services provided in the
Huntington service area is included as
attachment A. As discussed below, we find
that providing the services which address
these characteristics and concerns from the
future Charleston and Cincinnati WFOs, will
not degrade these services.

2. A detailed list of the services currently
provided within the Huntington service area
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from the WSO HTS location and list of
services to be provided from the future
Charleston and Cincinnati WFO locations
after the proposed consolidation is included
as attachment B. Comparison of these
services shows that all services currently
provided will continue to be provided after
the proposed consolidation. Also, the
enclosed map shows the WSO HTS Area of
Responsibility (i.e. “*Affected Service Area’)
and the future WFO Charleston Area of
Responsibility. As discussed below, we find
that there will be no degradation in the
quality of these services as a result of the
consolidation.

3. A description of the recent or expected
modernization of National Weather Service
(NWS) operations which will enhance
services in the WSO HTS service area is
included as attachment C. The new
technology (i.e. ASOS, WSR-88D, and
AWIPS) has or will be installed and will
enhance services.

4. A map showing planned NEXRAD
coverage at an elevation of 10,000 feet for
West Virginia and portions of surrounding
areas is included as attachment D. NWS
operational radar coverage for the Huntington
service area will be increased and no area
will be missed in coverage.

5. The following evidence, based upon
operational demonstration of modernized
NWS operations, played a key role in
concluding there will be no degradation of
service:

A. The WSR-88D RADAR Commissioning
Reports from the Charleston and Cincinnati
areas, attachment E, validate that the WSR—
88Ds meet technical specifications
(acceptance test); are fully operational
(satisfactory operation of system interfaces
and satisfactory support of associated NWS
forecasting and warning services); service
backup capabilities are functioning properly;
a full set of operations and maintenance
documentation is available; and spare parts
and test equipment and trained operations
and maintenance personnel are available on
site. Training was completed but two
national work-arounds remain in effect.

B. The User Confirmation of Services from
the future Charleston and Cincinnati WFO
areas, attachment F, document that a total of
eight comments required follow-up. All
negative comments have been answered to
the satisfaction of the users as reflected in the
report.

C. The Decommissioning Readiness Report,
attachment G, is not necessary as WSO HTS
does not have a radar.

6. A memorandum assigning the liaison
officer for the Huntington service area is
included at attachment H.

We have considered recommendations of
the Modernization Transition Committee
(attachment 1) and the public
comments received during the comment
period (attachment J). On
, the Committee voted
to endorse the proposed consolidation
(attachment K). We believe all negative
comments have been addressed to the
satisfaction of our customers and we
continue to recommend this certification.

Endorsement

I, John T. Forsing, Director, Eastern Region,
endorse this consolidation certification.

John T. Forsing

Date
Attachments

Memorandum For: W/ER—John T. Forsing

From: Alan Rezek, AM/MIC NWSFO
Charleston, WV; Theresa Rossi, AM/MIC
NWSFO Pittsburgh, PA; James Travers,
AM/MIC NWSFO Baltimore, MD/
Washington DC

Subject: Recommendation for Consolidation
Certification

After reviewing the attached
documentation, we have determined, in our
professional judgment, consolidation of the
Elkins Weather Service Office (WSO EKN)
with the future Charleston, Baltimore, MD/
Washington DC and Pittsburgh Weather
Forecast Offices (WFOs) will not result in
any degradation in weather services to the
Elkins service area. This proposed
certification is in accordance with the
advance notification provided in the National
Implementation Plan. Accordingly, we are
recommending you approve this action in
accordance with section 706 of Public Law
102-567. If you concur, please endorse this
recommendation and forward this package to
the Assistant Administrator for Weather
Services for final certification. If Dr. Friday
approves, he will forward the certification to
the Secretary for approval and transmittal to
Congress.

Our recommendation is based on our
review of the pertinent evidence and
application of the modernization criteria for
consolidation of a field office. In summary:

1. A description of local weather
characteristics and weather-related concerns
affecting the weather services provided in the
Elkins service area is included as attachment
A. As discussed below, we find that
providing the services which address these
characteristics and concerns from the future
Charleston, Baltimore, MD/Washington DC
and Pittsburgh WFOs, will not degrade these
services.

2. A detailed list of the services currently
provided within the Elkins service area from
the WSO BKW location and list of services
to be provided from the future Charleston,
Baltimore, MD/Washington DC and
Pittsburgh WFO locations after the proposed
consolidation is included as attachment B.
Comparison of these services shows that all
services currently provided will continue to
be provided after the proposed consolidation.
Also, the enclosed map shows the WSO EKN
Area of Responsibility (i.e. “Affected Service
Area”) and the future WFO Charleston Area
of Responsibility. As discussed below, we
find that there will be no degradation in the
quality of these services as a result of the
consolidation.

3. A description of the recent or expected
modernization of National Weather Service
(NWS) operations which will enhance
services in the WSO EKN service area is
included as attachment C. The new
technology (i.e. ASOS, WSR-88D, and

AWIPS) has or will be installed and will
enhance services.

4. A map showing planned NEXRAD
coverage at an elevation of 10,000 feet for
West Virginia and portions of surrounding
areas is included as attachment D. NWS
operational radar coverage for the Elkins
service area will be increased and no area
will be missed in coverage.

5. The following evidence, based upon
operational demonstration of modernized
NWS operations, played a key role in
concluding there will be no degradation of
service:

A. The WSR-88D RADAR Commissioning
Reports from the Charleston, Baltimore, MD/
Washington DC and Pittsburgh areas,
attachment E, validate that the WSR-88Ds
meet technical specifications (acceptance
test); area fully operational (satisfactory
operation of system interfaces and
satisfactory support of associated NWS
forecasting and warning services); service
backup capabilities are functioning properly;
a full set of operations and maintenance
documentation is available; and spare parts
and test equipment and trained operations
and maintenance personnel are available on
site. Training was completed but two
national work-arounds remain in effect.

B. The User Confirmation of Services from
the future Charleston, Baltimore, MD/
Washington DC and Pittsburgh WFO areas,
attachment F, document that a total of ten
comments required follow-up. All negative
comments have been answered to the
satisfaction of the users as reflected in the
report.

C. The Decommissioning Readiness Report,
attachment G, is not necessary since WSO
EKN does not have a radar.

6. A memorandum assigned the liaison
officer for the Elkins service area is included
at attachment H.

We have considered recommendations of
the Modernization Transition Committee
(attachment 1) and the public
comments received during the comment
period (attachment J). On
, the Committee voted to
endorse the proposed consolidation
(attachment K). We believe all negative
comments have been addressed to the
satisfaction of our customers and we
continue to recommend this certification.

Endorsement

1, John T. Forsing, Director, Eastern Region,
endorse this consolidation certification.

John T. Forsing

Date
Attachments

Memorandum For: W/ER—John T. Forsing

From: Alan Rezek, AM/MIC NWSFO
Charleston, WV

Subject: Recommendation for Consolidation
Certification

A change of operations occurred at the
Charleston Weather Service Forecast Office
(WSFO), located at Yeager Airport, in May
1995 when most personnel were transferred
to the facility of the future Charleston Area
Weather Forecast Office (WFO) in Ruthdale,
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WV to operate the WSR-88D and assume
forecast and warning responsibility for the
Charleston service area. At the same time the
Yeager Airport (CRW) location was
designated a Residual Weather Service Office
(RWSO) to continue operating the existing
WSR-74S radar and taking surface airways
observations.

After reviewing the attached
documentation, | have determined, in my
professional judgment, consolidation of the
RWSO CRW with the future Charleston Area
Weather Forecast Offices (WFO) will not
result in any degradation in weather services
to the Charleston service area. This proposed
certification is in accordance with the
advance notification provided in the National
Implementation Plan. Accordingly, | am
recommending you approve this action in
accordance with section 706 of Public Law
102-567. If you concur, please endorse this
recommendation and forward this package to
the Assistant Administrator for Weather
Services for final certification. If Dr. Friday
approves, he will forward the certification to
the Secretary for approval and transmittal to
Congress.

My recommendation is based on my
review of the pertinent evidence and
application of the modernization criteria for
consolidation of a field office. In summary:

1. A description of local weather
characteristics and weather-related concerns
affecting the weather services provided in the
Charleston service area is included as
attachment A. As discussed below, we find
that providing the services which address
these characteristics and concerns from the
future Charleston Area WFO will not degrade
these services.

2. A detailed list of the services currently
provided within the Charleston service area
from the RWSO CRW location and a list of
services to be provided from the future
Charleston WFO location after the proposed
consolidation is included as attachment B.
Comparison of these services shows that all
services currently provided will continue to
be provided after the proposed consolidation.
Also, the enclosed map shows the RWSO
CRW Area of Responsibility (i.e., ““Affected
Service Area”’) and the future WFO
Charleston Area of Responsibility. As
discussed below, | find that there will be no
degradation in the quality of these services as
a result of the consolidation.

3. A description of the recent or expected
modernization of National Weather Service
(NWS) operations which will enhance
services in the RSWO CRW service area is
included as attachment C. The new
technology (i.e., ASOS, WSR-88D, and
AWIPS) has or will be installed and will
enhance services.

4. A map showing planned NEXRAD
coverage at an elevation of 10,000 feet for
West Virginia and portions of surrounding
areas is included as attachment D. NWS
operational radar coverage for the Charleston
service area will be increased and no area
will be missed in coverage.

5. The following evidence, based upon
operational demonstration of modernized
NWS operations, played a key role in
concluding there will be no degradation of
service:

A. The WSR-88D RADAR Commissioning
Reports from the Charleston area, attachment
E, validate that the WSR—88Ds meet technical
specifications (acceptance test); are fully
operational (satisfactory operation of system
interfaces and satisfactory support of
associated NWS forecasting and warning
services); service backup capabilities are
functioning properly; a full set of operations
and maintenance documentation is available;
and spare parts and test equipment and
trained operations and maintenance
personnel are available on site. Training was
completed but two national work-arounds
remain in effect.

B. The User Confirmation of Services from
Charleston, attachment F, document that four
negative comments were received. All
negative comments have been answered to
the satisfaction of the users as reflected in the
report.

C. The Decommissioning Readiness Report,
attachment G, verifies that the existing
Charleston WSR-74S radar is no longer
needed to support services or products for
local office operations.

6. A memorandum assigned the liaison
officer for the Charleston service area is
included at attachment H.

I have considered recommendations of the
Modernization Transition Committee
(attachment 1) and the public
comments received during the comment
period (attachment J). On
, the Committee voted to
endorse the proposed consolidation
(attachment K). | believe all negative
comments have been addressed to the
satisfaction of our customers and | continue
to recommend this certification.

Endorsement

I, John T. Forsing, Director, Eastern Region,
endorse this consolidation certification.

John T. Forsing

Date
Attachments

Memorandum For: W/ER—John T. Forsing
From: Peter Ahnert, MIC NWSO Binghamton,
NY; Bruce Budd, MIC NWSO Central

Pennsylvania, PA
Subject: Recommendation for Consolidation
Certification

After reviewing the attached
documentation, we have determined, in our
professional judgment, consolidation of the
Wilkes-Barre Weather Service Office (WSO
BKW) with the future Binghamton and
Central Pennsylvania Weather Forecast
Offices (WFOs) will not result in any
degradation in weather services to the
Wilkes-Barre service area. This proposed
certification is in accordance with the
advance notification provided in the National
Implementation Plan. Accordingly, we are
recommending you approve this action in
accordance with section 706 of Public Law
102-567. If you concur, please endorse this
recommendation and forward this package to
the Assistant Administrator for Weather
Services for final certification. If Dr. Friday
approves, he will forward the certification to
the Secretary for approval and transmittal to
Congress.

Our recommendation is based on our
review of the pertinent evidence and
application of the modernization criteria for
consolidation of a field office. In summary:

1. A description of local weather
characteristics and weather-related concerns
affecting the weather services provided in the
Wilkes-Barre service area is included as
attachment A. As discussed below, we find
that providing the services which address
these characteristics and concerns from the
future Binghamton and Central Pennsylvania
WFOs, will not degrade these services.

2. A detailed list of the services currently
provided within the Wilkes-Barre service
area from the WSO BKW location and list of
services to be provided from the future
Binghamton and Central Pennsylvania WFO
locations after the proposed consolidation is
included as attachment B. Comparison of
these services shows that all services
currently provided will continue to be
provided after the proposed consolidation.
Also, the enclosed map shows the WSO AVP
Area of Responsibility (i.e. ““Affected Service
Area”) and the future WFO Binghamton Area
of Responsibility. As discussed below, we
find that there will be no degradation in the
quality of these services as a result of the
consolidation.

3. A description of the recent or expected
modernization of National Weather Service
(NWS) operations which will enhance
services in the WSO AVP service area is
included as attachment C. The new
technology (i.e. ASOS, WSR-88D, and
AWIPS) has or will be installed and will
enhance services.

4. A map showing planned NEXRAD
coverage at an elevation of 10,000 feet for
Pennsylvania and portions of surrounding
areas is included as attachment D. NWS
operational radar coverage for the Wilkes-
Barre service area will be increased and no
area will be missed in coverage.

5. The following evidence, based upon
operational demonstration of modernized
NWS operations, played a key role in
concluding there will be no degradation of
service:

A. The WSR-88D RADAR Commissioning
Reports from the Binghamton and Central
Pennsylvania areas, attachment E, validate
that the WSR—88Ds meet technical
specifications (acceptance test); are fully
operational (satisfactory operation of system
interfaces and satisfactory support of
associated NWS forecasting and warning
services); service backup capabilities are
functioning properly; a full set of operations
and maintenance documentation is available;
and spare parts and test equipment and
trained operations and maintenance
personnel are available on site. Training was
completed but two national work-arounds
remain in effect.

B. The User Confirmation of Services from
the future Binghamton and Central
Pennsylvania WFO areas, attachment F,
document that a total of eleven comments
required follow-up. All negative comments
have been answered to the satisfaction of the
users as reflected in the report.

C. The Decommissioning Readiness Report,
attachment G, is not necessary as WSO AVP
does not have a radar.
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6. A memorandum assigning the liaison
officer for the Wilkes-Barre service area is
included at attachment H.

We have considered recommendations of
the Modernization Transition Committee
(attachment 1) and the public
comments received during the comment
period (attachment J). On
, the Committee voted to
endorse the proposed consolidation
(attachment K). We believe all negative
comments have been addressed to the
satisfaction of our customers and we
continue to recommend this certification.

Endorsement

1, John T. Forsing, Director, Eastern Region,
endorse this consolidation certification.

John T. Forsing

Date
Attachments

Four Falcon Drive
Peachtree City, GA 30269
(date)

Memorandum For: Harry S. Hassel, Director,
Southern Region

From: Carlos Garza, Jr., AM/MIC NWSFO
Atlanta, GA

Subject: Recommendation for Consolidation
Certification

A change of operations occurred at the
Atlanta Weather Service Forecast Office
(WSFO) in April 1994, when most personnel
were transferred to the facility of the future
Atlanta Weather Forecast Office (WFO) in
Peachtree City, Georgia, to operate the WSR—
88D and assume forecast and warning
responsibility for the Atlanta service area.
The office at the original WSFO location was
designated a Residual Weather Service Office
(RWSO) and continued to be the site for
recording surface observations and operating
the WSR-74C.

Based on the attached documentation and
my professional judgment, | have determined
that consolidation of the RWSO Altanta with
the future WFO Atlanta will not result in any
degradation in weather services to the
Atlanta service area. This proposed
certification is in accordance with the
advance notification provided in the National
Implementation Plan. Accordingly, | am
recommending that you approve this action
in accordance with Section 706 of Public
Law 102-567. If you concur, please endorse
this recommendation and forward this
package to the Assistant Administrator for
Weather Services for final certification. If Dr.
Friday approves, he will forward the
certification to the Secretary of Commerce for
approval and transmittal to Congress.

My recommendation is based on my
review of the pertinent evidence and
application of the modernization criteria for
consolidation of a field office. In summary:

1. A description of local weather
characteristics and weather-related concerns
affecting the weather services provided in the
Atlanta service area is included as
Attachment A. As discussed below, | find
that providing the services from WFO Atlanta
which address these characteristics and
concerns will not degrade these services.

2. A detailed list of services currently
provided within the Atlanta service area from
the RWSO Atlanta location and a list of
services to be provided from the WFO
Atlanta location after consolidation is
included in Attachment B. Comparison of
these services shows that all services
currently provided will continue to be
provided after the proposed consolidation.
The enclosed map shows the old Atlanta area
of responsibility (i.e., “affected service area”)
and the new future WFO Atlanta area of
responsibility. As discussed below, | find
that there will be no degradation in the
quality of these services as a result of the
consolidation.

3. A description of the recent or expected
modernization of National Weather Service
(NWS) operations which will enhance
services in the Atlanta service area is
included as Attachment C. The new
technology (i.e., ASOS, WSR-88D, and
AWIPS) has or will be installed and will
enhance services.

4. A map showing planned WSR-88D radar
coverage at an elevation of 10,000 feet over
Georgia is included as Attachment D. NWS
operational radar coverage for the specific
service area will be increased and no area
will be missed in coverage.

5. The following evidence, based upon
operational demonstration of modernized
NWS operations, played a key role in
concluding there will be no degradation of
service.

a. The WSR-88D Radar Commissioning
Report, Attachment E, validates that the
WSR-88D meets technical specifications
(acceptance test) and is fully operational
(satisfactory operation of system interfaces
and satisfactory support of associated NWS
forecasting and warning services), service
back-up capabilities are functioning properly,
and a full set of operations and maintenance
documentation is available, and spare parts
and test equipment and trained operations
and maintenance personnel are available on
site. Two national work-arounds remain in
effect.

b. The User Confirmation of Services,
Attachment F, documents that no negative
comments were received. Additional calls
were made to weathercasters in the Atlanta
metropolitan area to make sure that services
continue to conform to national guidelines.
All comments expressed satisfaction with our
services as stated in the Service Confirmation
Report.

¢. The Decommissioning Readiness Report,
Attachment G, verifies that the existing
Atlanta WSR-74C radar is no longer needed
to support services or products for local
office operations.

6. A memorandum assigning the liaison
officer for the Atlanta service area is included
as Attachment H.

I have considered recommendations of the
Modernization Transition Committee
(Attachment 1) and the public
comments received during the comment
period (Attachment J). On , the
Committee voted to endorse the proposed
consolidation (Attachment K). | believe all
negative comments have been addressed to
the satisfaction of our customers and |
continue to recommend this certification.

Endorsement

I, Harry S. Hassel, Director, Southern
Region, endorse this consolidation
certification.

Harry S. Hassel

Date
Attachments

900 Foggy Bottom Road, Hanford, CA 93230
5236

February 7, 1996.

Memorandum for: W/WR—Thomas D. Potter,
Director, Western Region

From: Steven W. Mendenhall, MIC, NWSO
San Joaquin Valley, CA

Subject: Recommendation for Consolidation
Certification

After reviewing the attached
documentation, | have determined, in my
professional judgement, consolidation of the
Bakersfield Weather Service Office (WSO)
with the future San Joaquin Valley Weather
Forecast Office (WFO) will not result in any
degradation in weather services to the
Bakersfield service area. This proposed
certification is in accordance with the
advance notification provided in the National
Implementation Plan. Accordingly, | am
recommending you approve this action in
accordance with section 706 of Public Law
102-567. If you concur, please endorse this
recommendation and forward this package to
the Assistant Administrator for Weather
Services fo